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®mteb States Court of Appeals 

District of Columbia 


No. 8751 


McNulty Bros. Company, a corporation, 

and 

j 

D. A. McVey, 

Appellants , 

vs. 

Bernard F. Kennedy, 

Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS 
Jurisdictional Statement 

This is an appeal by McNulty Bros. Company, a cor¬ 
poration, and D. A. McVey, defendants below, from a 
judgment for the plaintiff below, Bernard F. Kennedy, 
entered by the District Court of the United States for the 
District of Columbia, on the verdict of the jury (Appel¬ 
lants’ Appendix 5). 
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The action below was commenced by a complaint filed 
by Bernard F. Kennedy against McNulty Bros. Company, 
a corporation, and D. A. McVey, claiming damages in the 
sum of $10,000.00, by reason of the alleged negligent oper¬ 
ation of a car owned by the defendant D. A. McVey and 
which was operated by D. A. McVey on the business of 
McNulty Bros. Company, a corporation, (Appellants’ Ap¬ 
pendix 2-3). 

The District Court has jurisdiction under Title 11, Sec¬ 
tion 306, D. C. Code, 1940. 

i This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 

Statement of the Case 

BERNARD F. KENNEDY (Appellants’ Appendix 10) 
testified that he was an electrician in the employ of L. K. 
Comstock & Company and on the 15th day of January, 
1943, he was so employed on what was known as the 
Barkfairfax Housing Development in Alexandria, and that 
he was helping a cable splicer by the name of Thompson, 
who was working in a manhole near what was known as 
Valley Drive. Valley Drive was to be a thirty-six foot 
concrete drive but at this time only a twelve foot strip of 
the concrete had been poured. The nearest manhole was 
approximately five hundred feet from the one at which 
Kennedy was working and it was necessary to go to where 
Kelly was working to obtain gasoline for the torch. Ken¬ 
nedy walked on the concrete up to the point where Kelly 
was working, the manhole being approximately eight feet 
from the concrete, and was informed that he had no addi¬ 
tional gasoline, and that he returned to the concrete and 
started walking back to the manhole from which he started; 
that he was walking about two feet from the right edge of 
the road on the concrete and had walked approximately 
forty feet, walking at a pretty good clip, when the auto¬ 
mobile owned by the defendant McVey, and who was on 
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the business of McNulty Bros. Company at the time, struck 
him (Appellants’ Appendix 13). He could hear peoole 
yelling but he could not see anything and he was taken 
to the First Aid Station by McVey, which was operated 
by his employer, L. K. Comstock, and the nurse at Ihe 
First Aid Station advised him to go to the Washington 
Insurance Clinic at 1723 Rhode Island Avenue, N. W., tliat 
evening. 

That evening at seven-thirty he went to the Washingt on 
Insurance Clinic, which was operated by his employer, 
where X-rays were taken of his leg; his ankle had starred 
to swell but the X-ray was only taken of the left ankle, 
and a Dr. C. Edwin McNamara was in charge of the clinic, 
and while Kennedy felt he should go to the hospital the 
Doctor informed him that he did not think he was hijirt 
enough to go to the hospital (Appellants’ Appendix 15) 
and it was stipulated that his employer had sent him to 
this clinic to be treated by the physicians there, and he 
remained under the treatment of Dr. McNamara, with the 
exception of the time that Dr. Henry L. Peckham, Jr., came 
to treat him for a cold and his back; that he went back to 
work about three weeks after the cast was off and did go 
back to work on March 15, 1943, and worked steadily until 
the job was completed on the 15th day of August, 1943. 

On cross-examination Kennedv stated that there was a 

mt 

ramp between the two manholes where the cars came up 
onto the concrete. He did not remember whether he fell on 
the concrete road or on the side in the dirt but he felt 
that he had been knocked through the air about ten feet, 
but that he was dazed, and that McVey and his co-employee, 
Corbin Thompson, helped him into the First Aid Station, 
and he denied making a statement to the nurse at the First 
Aid Station—that while walking on the approach he step¬ 
ped on the road—D. A. McVey was driving up the road 
not knowing Kennedy was going to step on the road, and 
after Kennedy stepped on the road the car knocked htun 
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down—and denied making the statement to the Doctor 
or nurse at the Washington Insurance Clinic that evening, 
which was contained in the report of the physician as fol¬ 
lows : 

“He states at 4:15 P. M. Friday, January 15, 1943, 
while walking on the Parkfairfax Virginia project, he 
1 stepped out into the road and was struck by a car 
driving up the road. The car was driven by D. A. 
McVey, an employee of McNulty Bros.” 

Kennedy was certain that he had not made such a state¬ 
ment (Appellants’ Appendix 19); that he was out of his 
daze at that time; Kennedy stated that Dr. Henry L. 
Peckham, Jr., had seen him two or three times prior to 
April 30,1943, and two or three times after April 30,1943, 
and saw him once after he stopped work on August 15, 
1943, and that was when he went to have the brace ad¬ 
justed. 

DR. C. EDWIN McNAMARA (Appellants’ Appendix 
23), called as a witness on behalf of plaintiff, on direct 
examination, stated as follows: 

That he was a practicing physician in the City of Wash¬ 
ington and produced the records of the treatment which 
was accorded to Bernard F. Kennedy, the record disclos¬ 
ing, and Kennedy stating, that at four-fifteen on January 
15, 1943, while walking on the Parkfairfax job he stepped 
out on the road and was struck by a car being driven up 

the road. He stated that the nurse usuallv took this in- 

•• 

formation but he could not state, of his own knowledge, 
whether Kennedy gave the information to the nurse. An 
X-ray of the left leg was taken and showed a small, in¬ 
complete fracture to the upper third of the left fibula and 
a plaster cast was applied to the ankle and foot and the 
patient was given crutches and allowed to go home. He 
stated that Kennedy had been treated for a fracture of 
his back by Dr. Robert Simpson in April of 1942, and 
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that his back was alright following his discharge by £>r. 
Simpson, and he did show some tenderness over the lumljiar 
region of the back and some tenderness over the tra 


ns- 


verse process, and the X-ray that was taken of his back on 
January 19, 1943, was negative for any bony injury but 
it did show some hyperthropic arthritis. The cast was 
removed on the 5th of February: that it was his impression 
that his back injury was a holdover from his previous 
injury (Appellants’ Appendix 25); he was then asked by 
counsel for plaintiff to assume tiiat Mr. Kennedy was 
struck by an automobile as he was walking on a concrete 
road down the Fairfax development and the automobile 
cafme from in back and hit him in the back and threw him 
about ten feet off the road and that lie had these arthritic 
changes “as you found in the X-rays and since that time 
he has been suffering from pain as you found both in 
objective and subjective findings, can you tell us whether 
or not he should have continued with this complaint of 
discomfort in that area and that it is reasonably certain 
to continue in the future” and then, after objection, counsel 
put this question: 

“I will ask you first, in your opinion, could that have 
resulted in the manner just as I have described it to 
you, assuming that it occurred in that manner?” 

A. “It w T ould be possible. Yes.” (Appellants’ Appendix 
26) and thereafter the Court put the following question: 

“The question, Doctor, is this: Mr. Offutt says you 
are to assume that he had no pain in his back, no dis¬ 
comfort in his back, from sometime in July of 1942 
until this accident in January of 1943, and has had 
that pain ever since. Would you ascribe that pain to 
the arthritis or the injury?” 

A. “I would say the arthritis.” (Appellants’ Appendix 


28 ) 


On cross-examination the witness stated that it w~as the 
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Comstock Company, Kennedy’s employer, and the Ameri¬ 
can Insurance Company, the insurance carrier, who sent 

Kennedy to their office. 

* 

BERNARD F. KENNEDY (Appellants’ Appendix 30), 
being recalled as a witness, on cross examination stated 
that he did not have any cuts at all on his body and 
imagined that he had a black and blue mark on his back 
•(Appellants’ Appendix 30).- 

ELMER SANDERS (Appellants’ Appendix 30), called 
as a witness for tlie plaintiff, stated that he was employed 
on the Parkfairfax job on January 15,1943, and with Josh 
Jones, Walter Jones and Dade Parker were pouring con¬ 
crete on Valley Drive, and that they had completed certain 
work and were walking up the street on the concrete when 
the accident occurred; that he saw Mr. Kennedy, who was 
about fifty-seven feet in front, walking up the street with 
a blow torch and a bucket of something in his hand, and an 
automobile passed him going up the hill on the concrete; 
that the car was going about ten or fifteen miles, an hour, 
and Kennedy was about a foot from the right edge of the 
concrete, on the concrete, going the same direction as he 
was going, and that the car kept going straight for him 
and hit him and knocked him about ten feet out into the 
dirt and that the right-hand fender and bumper struck 
Kennedy, and they helped to pick Kennedy up and put him 
in McVey’s car. 

On cross-examination, the witness stated that McVey’s 
car stopped short after striking Kennedy, going no more 
than a foot (Appellants’ Appendix 34). 

DR. HENRY L. PECKHAM, JR. (Appellants’ Ap¬ 
pendix 35), called as a witness for the plaintiff, stated that 
he first saw Kennedy on February 11, 1943, and that he 
complained of pain in his back and he strapped him up, 
and he saw him again on the 13th, again on the 16th and 
oh the 20th. He stated that he still had hack aches and 
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:Some swelling of the left foot; that on February 27, he 
"was able to get around with one crutch. He saw him again 
on March 5, 1943, and the swelling was better and had 
come down somewhat, but on the 13th of March his ankle 
looked pretty good and he advised him to go back to work, 
and he did on March 15,1943, and the next time he saw him 
was on April 30, when he said that his back was still hurt¬ 
ing. He took an X-ray of his back on April 30, which was 
negative for any fracture, and saw him on May 24, Mid 
September 27, and advised him to get a belt, and the 
following question was put to Dr. Peckham by counsel for 
the plaintiff: 

“Q. Now, in your opinion, are the conditions which 
you have described to the Court and jury you found 
Mr. Kennedy to have been suffering from, could they 
, have resulted, were they reasonably certain to have 
resulted, from that type of injury?” 

‘ A. “They could. Yes.” (Appellants’ Appendix 37). 

On cross-examination the witness stated that he ex¬ 
amined him every time he went to see him and when there 
was any reason to give him any medicine he would give it 
to him, and on February 13, 1943, he gave him something 
for his nerves and also strapped his back, which strap¬ 
ping he could give no date as to when it was removed, but 
thought it was on him possibly five or six days, and outside 
of that he gave him no treatment or medicine of any kind. 

WALTER JONES (Appellants’ Appendix 38), called as 
a witness for the plaintiff, on direct examination, testified, 
in substance, as follow’s: 

That he was working on the Parkfairfax job on the 15th 
day of January, 1943, and that he w^as about forty or sixty 
feet from Kennedy when the accident happened; that lje 
was walking up the road and he saw Kennedy walking in 
front of him, walking slowly, and that the automobile was 
right in front of him when he first saw it, about four feet 



8 


from Kennedy, and that the automobile was going about 
ten miles an hour, and that the automobile just went up 
behind the man and hit him and knocked him over about 
ten feet onto the dirt, and that he helped to put Mr. Ken¬ 
nedy in the car (Appellants’ Appendix 41). 

On cross-examination lie stated that he had been pouring 
concrete that day on Valley Drive and that at the time the 
accident occurred they were going up the top of the hill 
to' start pouring some more cement, and that Kennedy 
was walking in front of him, right beside the concrete, and 
when he was asked what he meant by “beside the concrete” 
he stated: “There is a walk there and there is another 
pavement poured just a little bit higher than that to walk 
on” and that Mr. Kennedv was on the side of the road and 
not up on the concrete road, but he did not notice Mr. 
Kennedy stepping up on the concrete. 

JOSH JONES (Appellants’ Appendix 52) called as a 
witness for the plaintiff, testified, in substance, as follows: 

That he was the cement foreman and said that on January 
15, 1943, they worked at different places, some on Valley 
Drive and another little place on Custis Drive and Morri¬ 
son Highway; that on this particular day they had poured 
a little piece down the hill and were walking up on the 
hill, and then he saw Kennedy walking about twelve or 
fourteen inches from the right side of the concrete on the 
concrete, and that he was about one hundred feet away 
from him when he first saw him; that McVey’s automobile 
passed him at a speed of about twelve to fifteen miles an 
hour and as it passed him it commenced running to the 
right side and struck Kennedy with the right fender and 
bumper and knocked him about ten feet over into the mud; 
that Kennedy was walking about forty feet on, the concrete 
from the manhole before he got struck, and that he helped 
to put Kennedy in McVey’s car (Appellants’ Appendix 
54). 
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On cross-examination the witness stated that he had 

poured concrete about one hundred and fifty feet below r 

where Kennedy was hurt and had poured approximately 

ten yards, and this pour was made where another sireet 

was coming into Valley Drive; he stated that he saw 

McVev’s car when it was about tw T o hundred feet back, 

still going about twelve to fifteen miles an hour, and it 

passed him when he w r as about one hundred feet behind 

Kennedv. 

* 

That the right bumper and fender struck Kennedy on| the 
back and side of the leg and he w-as knocked about 1 ten 
feet off the concrete to the right. The witness state*} he 
measured it, and that McVey’s car stopped a couplh of 
feet after he struck Kennedy, and that Mr. McVey did not 
help to put Mr. Kennedy in the car (Appellants’ Appendix 
57). ' I 

DR. JULIUS S. NEVIASER (Appellants’ Appendix 
45), called as a witness for the defendant, stated that he 
specialized in orthopedic surgery and that he had giyen 
Kennedy a very thorough examination and that he found 
nothing definite from the examination that would prevent 
Kennedy from going ahead and doing his usual work and 
found nothing that would show injury relating back to the 
15th of January, 1943 (Appellants’ Appendix 49). 

i 

•• 

On cross-examination he stated that the limitation of 
motion he found w*as attributable to the chronic postural 
back strain he had had for ten or fifteen years (Appellants’ 
Appendix 50). 

The witness was asked to state his opinion about tjhe 
pain which Kennedy complained of and if it w-as reason¬ 
able or reasonably likely to be related to the accident on 
Januarv 15, 1943. He stated that the historv made ho 
mention of any bruises or contusions on the back, so that 
he must deduce he had no direct blow" to his back and that 
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also considering the X-rays he could not connect the 
accident with his back trouble (Appellants’ Appendix 52). 

DAVID A. McVEY (Appellants’ Appendix 58) called as 
a witness on behalf of the defendants, stated that he was 
employed by McNulty Bros, for approximately nineteeen 
years, and that they were doing the lathing and plastering 
work on the Fairfax project and that he was supervising 
this job on the 15th day of January 7 , 1943, when the acci¬ 
dent happened; that certain parts of the concrete road were 
blocked off and as he approached the place where the acci¬ 
dent occurred he came on to the concrete over a ramp 
made up of mud and clay, approximately eight or ten feet 
in length; that he never noticed the nortli manhole but he 
kn6w that there was one about three hundred feet south 
of where he went on the road over the ramp (Appellants’ 
Appendix 61); that he was traveling approximately two 
miles an hour as he came up on the ramp and onto the 
cohcrete to make a turn to go south; that he had seen 
Kennedy walking twelve or fifteen feet before he started 
onto the ramp, walking on the pathway, off the concrete, 
and as he made the turn to go south Kennedy was walking 
along the side of his car, and Kennedy started walking a bit 
faster than his car was traveling and as McVev had just 
about straightened his car out Kennedy reached about the 
front of the car and stepped his left foot up on the pave¬ 
ment and either the right bumper or fender bumped him 
and he fell to the ground (Appellants’ Appendix 62); that 
he was not thrown through the air at all; that he stopped 
his car immediately; that he went to the manhole where 
Kennedy’s co-employee was working and brought him to 
the clinic with him and that a statement was made to the 
nurse by both he and Mr. Kennedy and they seemed to 
agree on the fact that Kennedy was walking along the 
road and did not know why he stepped up at that time; 
that he offered to take Mr. Kennedy to the clinic in Wash- 
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ington but that Kennedy stated he would go with his 
friend (Appellants’ Appendix 63). 

On cross-examination he stated that he had been travel¬ 
ing fifteen or twenty miles an hour and that as he got 
to the ramp he practically stopped and threw the car into 
low and came up onto the ramp in low, and that he was 
not traveling over a couple of miles an hour, and it was 
while he was making the turn onto the concrete that the 
accident happened and as he started on the ramp Kennedy 
was on the opposite side of the road walking on the beaten 
path off the concrete and that he had never seen the colored 
boys that testified (Appellants ’ Appendix 64); that Ken¬ 
nedy was approximately twelve to fifteen feet back when 
he first saw him and had something in his arms and 
was right along side of the concrete, approximately 


he 
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to eight inches away, and that when he was going around, 
Kennedy was back two and a half or three feet. Kennedy 
was walking faster than he was going and when the witness 
had about turned around to start south, Kennedy abseht- 
mindedlv put one foot out upon the pavement and he step¬ 
ped the car as soon as he touched him (Appellants’ Ap¬ 
pendix 65); that he never got any further than in front 
and that was when his left leg was placed on the concrete; 
that the concrete portion of the road north of the ramp 
was not open to traffic; that he did not sound his horn, ior 
Kennedy was walking along and after Kennedy stepped 

up on the road he just had time to jam on the brakes. 

* 

MRS. MARIE D. JONES (Appellants’ Appendix £) 
testified that she was employed by the Washington In¬ 
surance Clinic and that the Washington Insurance Clinic 
was employed by the Maryland Casualty Company to 
operate the First Aid Station on the Parkfairfax job. | 

That Kennedy walked into the First Aid Station and he 
walked away from it with a cane, for she advised him to 
stav off of it. That he was fully conscious and in his con- 
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versation appeared to be rational; the witness then identi¬ 
fied a statement made by Bernard F. Kennedy: 

“D. A. McYey was driving up the road not knowing 

I Kennedy was going to step on the road; as Kennedy 
stepped on the road the car knocked him down.” 

Statement of Points 

The Court erred in granting plaintiff’s instructions 
numbers two and four. 

Summary of Argument 

The Court was in error in granting plaintiff’s instruc¬ 
tion number two covering the doctrine of the last clear 
chance, for all of plaintiff’s testimony was to the effect 
that the plaintiff was walking on the concrete and that the 
defendant D. A. McYey struck him without warning. The 
defendants’ evidence indicated that the plaintiff was walk¬ 
ing along the road, off the concrete, and that the plaintiff 
stepped up in front of defendant McYey’s car, and was 
struck as he stepped onto the concrete, and defendant 
McYey’s car stopped immediately, and therefore the de¬ 
fendant could not anticipate plaintiff’s action, nor could 
the defendant, in the exercise of reasonable care, have 
stopped his car before striking plaintiff. 

The Court was in error in granting plaintiff’s instruc¬ 
tion number four, which covered damages for a permanent 
injury, for there was no testimony to support any question 
of permanency, and further the medical testimony of the 
plaintiff’s own witnesses was to the effect that any con¬ 
dition existing in the back was not due to the injury sus¬ 
tained on January 15, 1943. 

Argument 

NO EVIDENCE TO SUPPORT AN INSTRUCTION ON 

THE DOCTRINE OF THE LAST CLEAR CHANCE 

All references to the parties hereto will be made in 
accordance with their position in the Trial Court. 
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The testimony of the plaintiff and his witnesses, 
the exception of one, was very definite that the plaintiff 
was walking south on a twelve foot strip of concrete when 
the defendant McVey’s car, coming from behind, struck 
tlie plaintiff, and the plaintiff and each witness testified 
that plaintiff was thrown or knocked ten feet in the hir. 
All the testimony for the defendant was to the effect that 
the plaintiff was walking along side of the concrete rdad, 
and that he had walked along the concrete for some con¬ 
siderable space, and that the defendant had pulled up from 
the side of the road, over a ramp built for that purpose 
and traveling at approximately two miles an hour, ind 
made a turn to go south, and as he was making the tqrn, 
the plaintiff was walking along side, and, just as the de¬ 
fendant’s car had straightened out to go south, the plain¬ 
tiff, for some reason, stepped up on concrete immediately 
in front of the car, and that he was struck, and the de¬ 
fendant McVey’s car did not go more than a foot. There 
was introduced in evidence the statement made by the 
plaintiff to the nurse at the First Aid Station, immediately 
following the accident, and the statement made by the 
plaintiff later that night at the Washington Insurance 
Clinic, in which plaintiff was quoted as stating that he 
stepped out on the road and was struck by a car which was 
being driven up the road. 

This presents a case where if the plaintiff’s story was 
to be believed by the jury—that he was on the road where 
he had a right to be and that the defendant drove his ciar 
against him and injured him—it would be entirely the 
negligence on the part of the defendant, or from the de¬ 
fendant McVey’s testimony, the defendant McVey was 
driving his car slowly and the plaintiff, for some unknown 
reason, stepped in front of the car from a safe place, and 
before the defendant could stop his car the plaintiff was 
struck, under this state of facts the plaintiff would |>e 
negligent and the defendant would not be. 
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The plaintiff requested the Court to grant plaintiff’s 
prayer number two (Appellants’ Appendix 7), and it was 
granted over the objection of counsel for the defendant— 
that the evidence did not support an instruction on the 
last clear chance doctrine (Appellants’ Appendix 67); that 
if the jury were to believe the plaintiff and his witnesses it 
was a clear-cut case against the defendants, and if they 
believed the defendants’ testimony then the injury was 
sustained by reason of the negligence of the plaintiff. 

This Court in the recent Schear vs. Ludwig case, decided 
May 15,1944, this Court No. 8427, stated that the doctrine 
of the last clear chance came into play when the jury found 
that both the plaintiff and defendant were negligent; that 
the plaintiff was in a position of danger; that the plaintiff 
was oblivious to danger or unable to extricate herself from 
her position of danger; that the driver of the automobile 
was aware, or by the exercise of reasonable care should 
have been aware, of plaintiff’s danger, and that the driver 
hhd the means available to avoid striking her and had failed 
to do so. 

In the case of Roberts vs. Capital Transit Company , 76 
Apps. D. C. 367, 131 Fed. (2d) 871, the Court said: 

“It was said that the plaintiff’s evidence showed 

1 nothing to put the motorman on notice of her inten¬ 
tion to cross ahead of his car, nor does it show that 
if she stepped down, he could, in the exercise of rea¬ 
sonable care, have stopped his car in time. There is 
accordingly no basis whatever for the application of 
the last clear chance doctrine.” 

The same is true in this case. The plaintiff’s testimony 
disclosed no negligence on his part and the only evidence 
on the part of the defendant has the plaintiff stepping up 
onto the street directly and immediately in front of his 
automobile, which was traveling at approximately two 
miles an hour, and which stopped immediately upon con- 
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tact. The stopping was confirmed by all the witnesses for 
the plaintiff. 

To the same effect is Stewart vs. Capital Transit Co., 
70 Apps. D. C. 346, 108 Fed. (2d) 1, and Baltimore (find 
Ohio Railroad Co. vs. Joseph, 112 Fed. (2d) 518. 

In Schoen vs. Western TJnion Telegraph Co., 135 Fed. 
(2d) 967, the Court at Page 968 said: 

‘‘The doctrine of the last clear chance implies thought, 
appreciation, mental direction, ‘and the lapse of suffi¬ 
cient time to effectually act upon the impulse to save 
another from injury, or proof of circumstances whjich 
will put the one charged to implied notice of the sit 
tion.’ ” 

There was nothing in the testimony to indicate to ^he 
defendant that the plaintiff, who had walked along the side 
of the road for at least forty or fifty feet, would change his 
course, and step up in front of defendant McVey’s car, 
and an instruction covering the doctrine of the last clear 
chance was bound to confuse the jury, and the Court erred 
in .granting plaintiff’s instruction number two. 

THERE WAS NO COMPETENT EVIDENCE TO SUS¬ 
TAIN PLAINTIFF’S INSTRUCTION NUMBER FOltR 

The record discloses that the Court granted plaintiff’s 
prayer number four (Appellants’ Appendix 8) covering 
an award for damages for such permanent physical injuries 
that were sustained by the plaintiff, and this instruction 
was granted and read to the jury over the defendants’ 
objection on the ground that the evidence did not sustain 
an instruction covering permanent injury. j 

The plaintiff’s own doctor, Dr. C. Edwin McNamara, 
who was called in to treat the plaintiff on behalf of the 
compensation insurance carrier covering plaintiff’s en|i 
plover, stated that it was his impression that plaintiff 
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back injury was a holdover from his previous injury (Ap¬ 
pellants’ Appendix 25), and in answer to a question put 
to him by the Court, as to whether or not he would ascribe 
plaintiff’s present pain to the arthritis or the injury, he 
stated: 

“I would sav the arthritis.” 

and Dr. Julius S. Neviaser, a witness for the defendants, 
stated that the limitation of motion he found was attribu¬ 
table to a chronic postural back strain he had had for ten 
or fifteen years, and that he could not connect any present 
condition with the accident (Appellants’ Appendix 50-52). 

The evidence further indicates that the plaintiff suffered 
a small incomplete fracture to the upper third of the left 
fibula (Appellants’ Appendix 23), and that it was not 
necessary for him to go to a hospital, and that the plaintiff 
returned to his employment on March 5, 1943, and worked 
steadily, without missing a day, so far as the record dis¬ 
closes, until the job was finished on August 15, 1943, and 
that outside of being seen on one or two occasions by Dr. 
Peckham, who stated that he did not give him any medicine, 
the plaintiff had not been to a doctor. Apparently from the 
testimony the plaintiff’s leg was cured and his permanency 
was attributable to the back injury, and both his own 
doctor and the doctor for the defendants Would not say 
that it was a condition brought about’by the accident, but 
something foreign to the accident, and, under these cir¬ 
cumstances, the Court should not have granted plaintiff’s 
instruction number four, nor should there have been any 
instruction covering permanent injury. 

In Dineen vs. Street Railway Co., 150 Mich., 235, 113 
Northwestern, 1126, the Court said: 

“There was no testimony in the case that indicated 
a probability that the injury would be permanent, 
though there was testimony that there was a possi- 

1 bility that he might never entirely recover. While no 
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physician so testified, they united also in the opinion 
that there would probably be complete recovery in a 
period of from two months to two or three years. To 
leave the jury the opportunity of finding that the injury 
was permanent and basing damages thereon was harm¬ 
ful. The evidence did not tend to prove that the injury 
was permanent, and the instruction mentioned shotild 
not have been given.” 


o., 

of 

in 


In the case of Weiner vs. St. Louis Public Service Q 
a decision of the Supreme Court of Missouri, under date 
October 18, 1935, reported in 87 S. W. (2d), Page 191, 
which case the defendant challenged an instruction on the 
measure of damages, authorizing a recovery for permanent 
injuries, the Court stated the rule as to permanent injuries, 
as follows: 


HI 


h- 


To justify a recovery for apprehended future col 
sequences, there must be such a degree of probability 
of their occurring as amounts to a reasonable certainty 
that they will result from the original injury. To siy 
of a thing it is permanent means that it will continue 
regardless of a contingency or fortuitous circ 
stance. • * * Proof of a condition which may cause 
future trouble is not necessarily proof of a permanent 
injury, the former may persist after the trial but not 
continue to exist permanently while the latter is ‘a 
physical or mental impairment or disability which 
last throughout life, and there is a distinction between 
damages which may reasonably result in the future 
and damages allowable as for a permanent injury. • • • 
To recover damages for permanent injury the per¬ 
manency of the injun r must be shown with reasonable 
certainty and while absolute certainty is not required 
mere conjecture or likelihood, or even a probability, 
of such injury will not sustain the allowance of dam¬ 
ages therefor.” 

No instruction should be granted which is not supported 
by testimony, and it is clear in this case that there was 
no evidence which would support the theory of pemianene 
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in the face of the very definite testimony of the physicians 
who testified. 

Conclusion 

It is respectfully submitted that the Court erred in 
granting plaintiff’s instruction number two, for the evi¬ 
dence did not support an instruction on the theory of the 
last clear chance doctrine, and that the Court further erred 
in granting plaintiff’s instruction number four, relative 
td recovery for a permanent condition, for there was no 
evidence to support such an instruction, and that this Court 
should reverse the action of the District Court and remand 
the cause with directions to grant a new trial. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. AY., 
Washington, D. C., 

i Attorney for Appellants. 
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No. 8751. 


McNulty beos. company, a corporation, 

D. A. McVEY, Appellants, 
v. 

BERNARD F. KENNEDY, Appellee. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

The trial in this case lasted some four days (App. 5) anti 
resulted in a transcript of over four hundred (400) pages. 
The errors claimed by appellants, going as they do to in¬ 
structions relating both to liability and damage, require 
consideration of all the evidence in the case, although as 
will hereinafter appear, the question concerning permanent 
injuries is not really involved in the. appeal. The state- 
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ment of the case made by appellants is actually nothing 
more than a greatly abridged summarized appellants’ ap¬ 
pendix, with the liability and damage phases so intermingled 
as to make it confusing. Under the foregoing circum¬ 
stances, appellee perforce must by way of counter state¬ 
ment invite the court’s attention to both appendices, with 
the suggestion that even they do not adequately present all 
of the evidence as it was given in the trial court because 
physical exhibits (plat and diagram) were referred to by 
witnesses in testifying as to distances, position of plaintiff, 
course of defendant’s automobile, etc., by indicating and 
pointing and are thus not reproduced. The effect of such 
testimony, of course, is important in view of appellants’ 
contentions. 

' The testimony in the case disclosed that on January 15, 
1943, while working on the Park-Fairfax Development of 
the Metropolitan Life Insurance Company near Alexandria 
in the State of Virginia, appellee, a pedestrian, was struck 
by an automobile owned by the appellant D. A. McVey and 
who was then and there on the business of the appellant Mc¬ 
Nulty Brothers. The appellee was walking up a hill on a 
concrete roadway about six to twelve (6 to 12) inches from 
the righthand edge of the roadway (App. 52, 53, 54, 64), and 
the appellant McVey was operating a 1941 Hudson Sedan, 
which was about sixteen (16) feet long and about six (6) 
feet wide and had either just driven from the dirt portion 
of the road on the lefthand side up over a ramp onto the 
twelve foot-wide concrete strip and was in the act of mak¬ 
ing a left turn (App. 58-66) or was proceeding straight up 
the hill. (App. 34). The appellee was walking slowly up 
the ill with a blow torch in one hand and a funnel in the 
other hand. The appellant did not sound a horn at any 
time before the collision occurred and the appellant had 
seen the appellee walking about forty or fifty feet before 
the accident occurred. (App. 54, 61-66). There was a con¬ 
flict of testimony as to whether the appellee was about six 
to twelve (6 to 12) inches from the concrete on the dirt por- 
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tion of the road or whether he was on the concrete portipn 
of the road about twelve (12) inches from the edge of tjhe 
concrete on the righthand side of the roadway. 

The appellants’ testimony was to the effect that the ab- 
pellee was about two or three feet back of the righthapd 
front end of McVey’s car, when it was making a left tu^n 
from the ramp onto the highway, and as the appellee 
stepped up on the highway about six or eight inches over 
the edge of the road, that is on the concrete from the di^t 
portion, he was struck by the automobile which stopped in¬ 
stantly and which was going at a speed of two or thr^e 
miles an hour at the time. (App. 61, 64). I 

Testimony for appellee was to the effect that appellant 
was travelling from ten to twelve (10 to 12) miles an houij; 
was going straight up the concrete road (App. 34); ran ove^ 
to the righthand side of the road and struck the appellee 
without sounding a horn and for no reason that could be 
ascertained by anyone there except that the appellant was 
not looking. (App. 62, 96, 98, 99, 130). The testimony 
also shows that the appellant while he was still in a ner¬ 
vous and excited condition had admitted that he did not 
♦see the appellee before the collision and did not sound his 
horn and that was the cause of the accident. He took thq 
full responsibility for the accident. (App. 31-34, 82, 90j 
92.) 

There was testimony and evidence to the effect that the 
appellee was suffering from his injuries received in this| 
accident from the date thereof until the date of the trial 
and that he would continue to suffer therefrom for some 
time in the future. (App. 35-37, 79, 87, 88, 101) 

STATEMENT OF POINTS. 

There was evidence to support Plaintiff’s Instruction 
No. 4. 

There was sufficient evidence to support Plaintiff’s In¬ 
struction No. 2. 
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SUMMARY OF ARGUMENT 

1 The lower court struck out from the plaintiff’s prayer 
No. 4 the word “permanent” and there was accordingly 
no instruction on permanent injuries given to the jury. 
Appellant’s point No. 2, therefore, is without merit on this 
appeal. 

The defendants’ requested and obtained an instruction on 
contributory negligence and upon the consideration of all 
of the evidence there was sufficient evidence to support the 
instruction of the last clear chance. 

I ARGUMENT. 

Appellants allege error on the part of the court below in 
granting plaintiff’s instructions Nos. 2 and 4. These 
prayers will be treated in inverse order. 

plaintiff’s Prayer No. 4. 

There was no error of the court below in granting plain¬ 
tiff’s prayer No. 4, as amended. The prayer as copied on 
page 8 of the appellants’ appendix is not the prayer as 
amended by the trial court and given by it to the jury. As 
originally offered, plaintiff’s prayer did contain the word 
“permanent”, but this word was struck out by the trial 
court and the prayer as actually given is as follows (App. 
67-74,131-135): 

“The jury are instructed that if you find for the 
plaintiff, you should award him such sum as will 
fairly, reasonably and adequately compensate him for 
the physical injuries he has sustained, and also for his 
physical and mental pain and anguish directly result¬ 
ing from his physical injuries, and for expenses in¬ 
curred and damages sustained, including doctors’ 
bills, hospital bills, X-ray bills, and compensation for 
loss of earnings as shown by the evidence; and, if you 
1 find from the evidence that plaintiff will suffer from 
his injuries for any time in the future, you should 
1 award him an additional sum to compensate him 
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for such physical injuries, future pain and suffering, 
future expenses in connection therewith, all of which 
cannot exceed the amount claimed in the complaint.” 

As appears from the discussion between the lower court 
and counsel concerning plaintiff’s instruction No. 4 on 
damages, the wx>rds “will suffer” were actually a part of 
the amendment of the trial court to the prayer but the 
court evidently inadvertently failed to insert these two 
words in the corrected instruction which was filed. This 
amended instruction was actually not delivered by the 
court but was read by counsel for the appellee in his argu¬ 
ment to the jury as were the instructions of the appellants 
which the trial court granted. In short, therefore, counsel 
for the respective parties read their prayers to the jury, 
rather than their being read by the court. 
v Accordingly, since appellants’ point concerning plain¬ 
tiff’s prayer No. 4 is based on objection to allowing the 
j^ry to consider permanent injuries, it is founded upon an 
erroneous premise, and necessarily fails. 

It is not assumed that appellants are contending t^iat 
the lower court erred in permitting the jury to consider 
future pain and suffering but they are asserting error only 
in regard to a supposed instruction concerning permanent 
injury. It is, of course, plain that if a plaintiff has not re¬ 
covered fully at the time the trial is had, the jury may con¬ 
sider whatever pain and suffering he might reasonably have 
in the future. This is not permanent but temporary future 
damage. In other words, it relates to a condition which 
may reasonably be certain to continue for some temporary 
period in the future. The matter of permanent injuries 
did not go before the jury and of this there cannot be the 
slightest doubt. As granted, the instruction was proper 
and as a matter of fact it would have been so even if the 
word “permanent” had been left in. Alamo v. Del Rosario, 
69 App. D. C. 47, 98 F. 2d 328. 
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Plaintiff’s Prayer No. 2. 

The next assertion of appellants is that the court below 
erred in permitting an instruction with respect to the doc¬ 
trine of last clear chance. It is to be observed that this 
accident occurred in the State of Virginia. (App. 2, 10- 
14). Accordingly, we turn to the Virginia authorities. 
Rubenstein v. Williams, 51 App. D. C. 266, 61 F. 2d 575; 
Paooson v. Davis, 62 App. D. C. 146, 65 F. 2d 492. 

At the outset, it is observed that counsel for appellants 
has made no reference to the Virginia authorities. There 
is nothing shown in the brief of appellants which would 
indicate that any error was committed by the court below 
in granting plaintiff’s instruction No. 2. It is respectfully 
submitted that it is not the function of a brief of an appellee 
to make an affirmative showing that the trial court did not 
err and that this Court would be justified in affirming the 
judgment for the lack of any showing by the appellants of 
anv error whatsoever. However, a quick reference to the 
Virginia authorities makes it plain that the trial court did 
not commit any error. 

In Virginia, the doctrine of last clear chance appears 
essentially to be merely an application of the principle of 
proximate cause and therefore a logical qualification of the 
doctrine of contributory negligence. Yellow Cab Co. v. 
Henderson, 178 Va. 207, 16 S. E. 2d 389; Virginia Electric\ 
& Power Co. v. Whitehurst, 175 Va. 339, 8 S. E. 2d 296; 
Sprinkel v. Dcuvis, 4 Cir., Ill F. 2d 925. 

As the court said in Yellow Cab Co. v. Henderson, supra : 

“It is distinguished from concurring negligence by 

1 the fact that in the last clear chance, one litigant dis¬ 
covered, or by the exercise of ordinary care should 
have discovered, the peril of the other litigant and 
therefore has the opportunity of avoiding the injury 
but fails to do so. In such a situation, the negligence of 

1 the plaintiff may become the remote cause and that of 
the defendant the proximate cause. (Citing cases.).” 
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It is to be observed that the appellants insisted upon and 
received an instruction on contributory negligence. Tfhe 
Virginia authorities not only amply support the giving of 
an instruction on the doctrine of the last clear chance but 
also require such instruction on all the facts and circum¬ 
stances of this case. (App. 34, 54, 61-66, 96, 98, 99, 130.) 
Yellow Cab v. Henderson, supra; Sprinkel v. Davis, supra; 
Bennett v. Spencer, 167 Va. 268, 189 S. E. 169; Virginia 
Electric & Power Co. v. Whitehurst, supra; Parker v. Nor¬ 
folk Orcunge Crush Company, 175 Va. 249, 8 S. E. 2d 3Q1; 
Clay v. Bishop, 182 Va. 746, 30 S. E. 2d 586; Orndorff v. 
Howell, 181 Va. 383; 25 S. E. 2d 527. 

It is clear that appellant McVey could not have kept - 
the lookout that the law required of him. (App. 53, 54, el- 
66) If he had there was nothing to prevent him from see¬ 
ing appellee, Kennedy, in a position of peril in ample time 
to have stopped his car, diverted his course, or sounded 
his horn as a warning, and have avoided in jurying the a 
pellee. Bennett v. Spencer, supra; Yellow Cab v. Hende 
son, supra; Tyler v. Starke, 76 U. S. App. D. C. 42, 128 
2d 611; Restatement of the Law of Torts , Doctrine of Lakt 
Clear Chance, Section 480, Page 1257. Moreover the ex¬ 
traordinary slowness of the speed of McVey , s car, namely 
two miles per hour, which permits an instantaneous stop 
if McVey had been maintaining a proper lookout, and keep¬ 
ing his automobile under proper control, is of special sig¬ 
nificance. Virginia Electric Power v. Whitehurst, supra. 
As the court said in Bennett v. Spencer, supra, quoting from 
Keeler v. Baumgartner, 161 Va. 507, 513: 

* * Such it is that, when the court is urged to apply the 
doctrine, it must look to all of the evidence, which df 
course includes the testimony of all of the witnesses, 
the physical facts, and all of the facts and circum¬ 
stances which are relevant to the case. If from all of 
the evidence the jury could reasonably find that, re¬ 
gardless of the state of negligence of the plaintiff, the 
defendant, by the exercise of ordinary care, had a clea^* 
chance to save him, and failed to do so, then an instruc- 


tion on the doctrine is justified. In cases such as the 
! one here where a defendant is required by law to keep 
1 a proper lookout, the test is, not whether he actually 
saw the plaintiff in time to save him, but whether he 
i could have seen him in time to have avoided the injury, 
by exercising ordinary care, and failed to do so.” 

See also Parker v. Norfolk Orange Crush Company, 175 
Va. 249, 8 S. E. 2d 301. 

The jury could have found (1) that McVey was guilty 
of negligence in failing to keep a proper lookout and in fail¬ 
ing to keep his automobile under proper control and that 
appellee was not guilty of any negligence; (2) that McVey 
was guilty of negligence and appellee was guilty of con¬ 
tributory negligence in stepping on the concrete from the 
dirt shoulder without looking or in walking on the concrete 
roadway in a wavering manner thus placing himself in a 
position of peril; that the appellee’s contributory negli¬ 
gence was the proximate cause of the accident, and under 
the evidence that the appellant could not have avoided in¬ 
juring the appellee; or (3) the jury could have found that 
the appellant was guilty of negligence and that the appel¬ 
lee was guilty of contributory negligence but that appel¬ 
lant could have avoided injury to the appellee notwith¬ 
standing the appellee’s contributory negligence. Yellow 
Cab v. Henderson, 178 Va. 207, and other cases cited above. 
The verdict of the jury has conclusively settled those ques¬ 
tions, however, adversely to appellants. 

Conclusion. 

It is respectfully submitted that no error on the part 
of the court below has been shown; that there was in fact no 
error on the part of the trial court; and that the judgment 
should be affirmed. 

Respectfully submitted, 

Dorsey K. Offtjtt, 

Attorney for Appellee, 

Suite 613 Woodward Bldg. 
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D. A. McVey, 
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Bernard F. Kennedy, 

Appellee . 


v Appeal from the District Court of the United States 
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APPENDIX TO APPELLANTS BRIEF 


1 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 18673 

BERNARD F. KENNEDY 
201 Second Street S. E., 

Apartment 1, 

Washington, D. C., 

Plaintiff, 

vs. 


1 McNULTY BROS. CO., a corporation, 
616 Rhode Island Avenne N. E., 
Washington, D. C., 


and 
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2 D. A. MeVEY, 

703 Ninth Street N. E., 

Washington, D. C., 

Defendants. 

i COMPLAINT FOR NEGLIGENCE 

(Pedestrian Struck by Automobile) 

(Filed Feb. 16, 1943) 

1. This is an action for damages for personal injuries 
sustained by the plaintiff, Bernard F. Kennedy, when 
stfruck by an automobile driven by D. A. McVey, an agent, 
servant or employee of McNulty Bros. Co., a corporation. 
The amount in controversy is in excess of Three Thousand 
Dollars ($3,000), exclusive of costs. 

2. On, to-wit, January 15, 1943, in the Parkfairfax de¬ 
velopment Project of the Metropolitan Life Insurance Com¬ 
pany near Alexandria in the Commonwealth of Virginia, 
the plaintiff, a pedestrian, was struck by an automobile 
which was being operated by the defendant, D. A. McVey, 
who was then and there employed by the defendant, Mc¬ 
Nulty Bros. Co., and who was then and there acting within 
the scope of his employment and on the business of the said 
defendant company, and at the time and place the defend¬ 
ant McVey operated the said automobile in a careless and 
negligent manner and carelessly and negligently collided 
with the plaintiff, carelessly and negligently failed to keep 
a proper lookout, carelessly and negligently failed to keep 
said automobile under reasonable and proper control, care¬ 
lessly and negligently failed to sound a warning signal, 
carelessly and negligently failed to slow up and stop said 

automobile when he saw or, in the exercise of reason- 
2 able care, should have seen the plaintiff in a position 
of great peril, and carelessly and negligently violated 
the traffic and motor vehicle laws of the Commonwealth of 
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Virginia, then and there in full force and effect of lay. 

3. As a result of the negligence of the defendants, as 
aforesaid, the plaintiff was struck with great force and 
violence by the said automobile and sustained severe and 
serious permanent injuries, sustained a fractured left leg, 
Sustained numerous bruises, contusions and lacerations of 
the head, body and limbs, his back was injured and his right 
leg was also injured, and the plaintiff has suffered and will 
in the future suffer from severe pain and shock, and he has 
been rendered permanently sick, sore, lame, disordered and 
crippled, and the plaintiff has incurred large expense for 
medical treatment, x-ray, medicines and medical supplies 
and has suffered a large loss of earnings by reason of his 
inability to work; all to his damage in the sum of Ten Thou¬ 
sand Dollars ($10,000). 

WHEREFORE, the plaintiff demands judgment against 
the defendants and each of them in the sum of Ten Thou¬ 
sand Dollars ($10,000). 

DORSEY K. OFFUTT, 
Attorney for Plaintiff, 

613 Woodward Building, 
REPUBLIC 1776. 

i 

The plaintiff demands a jury trial of the issues in th* 
above-entitled case. 

DORSEY K. OFFUTT, 
Attorney for Plaintiff. 


3 ANSWER TO COMPLAINT FOR NEGLIGENCE 

(Filed Mar. 15,1943) 

Comes now the defendants, McNulty Bros., Co., a corpor¬ 
ation and D. A. McVey, by and through their attorney, Cdr- 
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nelius H. Doherty, and for answer to the complaint filed 
herein against them states as follows: 

1. The defendants, McNulty Bros. Co., a corporation 
and D. A. McVey, admits that the said D. A. McVey was 
employed by McNulty Bros. Co., a corporation, and that 
he was on the business of the said McNulty Bros. Co., a 
corporation at the time the plaintiff was in collision with a 
car owned and operated by the said D. A. McVey, but 
denies each and every other material allegation in the said 
complaint contained, and specifically denies the allegations 
of negligence. 

2. These defendants say that the plaintiff’s injuries, if 
any, were caused by his failure to exercise reasonable care 
for his safety and that the negligence of the plaintiff con¬ 
tributed to and was the real cause of his injuries. 

Wherefore the defendants pray that the said complaint 
be dismissed. 

I CORNELIUS H. DOHERTY 

1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendants 

4 VERDICT AND JUDGMENT FOR PLAINTIFF 
BOOK 69 PAGE 73 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil No. 18673 

I BERNARD F. KENNEDY, 

Plaintiff 

McNulty bros. co. and d. a. mcvey 

Defendant 


VERDICT AND JUDGMENT 


(Filed Dec. 13, 1943) 

This cause having come on for hearing on the 8th day of 
December, 1943 before the Court and a jury of good and 
lawful persons of this district, to wit: 

Otto H. Branis, Sr. 

Charles A. Padgett 
r Paul J. Caddington 

Roy J. Penn 
Sarah S. Magnusson 
Clarence L King 
Eugene C. Glanzer 
Rudolph F. Krogrann 
Esther M. Glazer 
Marie B. Lyon 
Anna S. Frame 

who, after having been duly sworn to well and truly try the 
issues between Bernard F. Kennedy, plaintiff and McNulty 
Bros. Co. & D. A. McVey, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 13th day of December, 1943, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendants by reason of the premises 
is the sum of Six Thousand Dollars ($6,000.00). 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendants the sum of Six Thousand Dollars 
($6,000.00) together with costs. 

CHARLES E. STEWART, 

Clerk 

By C. FRANK REIFSNYDER, 
Deputy Clerk. 

By direction of 

, Justice GOLDSBOROUGH 
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5 MOTION TO SET ASIDE VERDICT AND 

GRANT A NEW TRIAL 

■ (Filed Dec. 21, 1943) 

Come now the defendants, McNulty Bros. Company, a 
corporation, and D. A. McVey, by and through their at¬ 
torney, Cornelius H. Doherty, and move the Court to set 
aside the Judgment entered herein and to grant a new trial, 
and, for reasons therefor, say: 

1. That the judgment is contrary to law. 

3. That the judgment is contrary to the evidence. 

3. That the judgment is contrary to the weight of the 
evidence. 

4. That the Court erred in its instruction to the jury. 

5. And for other reasons apparent of record. 

CORNELIUS H. DOHERTY, 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendants. 

* • • 

10 POINTS UPON WHICH APPELLANT RELIES 

1 (Filed May 1, 1944) 

Comes now the appellants and states the following points 
upon which they intend to rely in their appeal. 

1 The Court erred in granting and in permitting to be read 
to the jury plaintiff’s instructions No. 2 and No. 4 cover¬ 
ing the doctrine of the last clear chance and damages for 


future and permanent injury on the grounds that such in¬ 
structions were not sustained by the evidence in the case. 


CORNELIUS H. DOHERT'Xj, 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for defendants. 


on 


I certify that a copy of the foregoing statement of points 
was forwarded to Dorsey K. Offutt, Esquire, Woodward 
Building, Washington, D. C., Attorney for Plaintiff, 
April 29, 1944. 

CORNELIUS H. DOHERTY 
Attornev for Defendants. 
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PLAINTIFF’S PRAYER NO. 2 
(Filed Dec. 13, 1943) 


The jury are instructed that even if you should find from 
the evidence that the plaintiff was guilty of contributory 
negligence, you should still find in favor of the plaintiff by 
applying what is known as the doctrine of last clear chance, 
if»you further find that the plaintiff was in a position qf 
danger; that said plaintiff was oblivious or unaware of ljis 
danger; that the defendant was aware, or by the exercise 
of reasonable care should have been aware of the plaintiff’s 
danger and obliviousness, and that the defendant by the 
exercise of reasonable care could then have avoided strik 
ing the plaintiff, and failed to do so. 

Jackson v. Capital Transit Co., 69 App. D. C., 147,149. 

Stewart v. Capital Transit Company, 70 App. D. C., 346. 

(See 60 Supreme Court, 515) 

Capital Transit Co. vs Apple, 34 App. D. C. 559. 

granted 


8 


WWW 


435 PLAINTIFF ’S PRAYER NO. 4 

(Filed Dec. 13, 1943) 

The jury are instructed that if you find for the plaintiff, 
you should award him such sum as will fairly, reasonably 
and adequately compensate him for the physical injuries 
he has sustained, and also for his physical and mental pain 
and anguish directly resulting from his physical injuries, 
and for expenses incurred and damages sustained, includ¬ 
ing doctors’ bills, hospital bills, x-ray bills, and compensa¬ 
tion for loss of earnings as shown by the evidence; and, if 
you find from the evidence that plaintiff from his injuries 
for anytime in the future, you should award him an addi¬ 
tional sum to compensate him for such permanent physical 
injuries, future pain and suffering, future expenses in con¬ 
nection therewith, all of which cannot exceed the amount 
claimed in the complaint 

' granted as amended 

• • • 


14 MRS. MARIE D. JONES 

• • • 

15 DIRECT EXAMINATION 

• • * 

20 By Mr. Doherty: 

Q. And on the report is the following statement: 
“While walking on the project he stepped on the road.” 
Who did you mean by that! 

Mr. Offutt: I object to the question as coming from 
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something which Mr. Doherty is reading as not having been 
identified by the witness. 

By Mr. Doherty: 

Q. Did you mean Bernard F. Kennedy as the person who 
had been injured? A. Yes, sir. 

Q. “D. A. McVey was driving up the road, not knowing 
Kennedy was going to step on the road. As Kennedy step¬ 
ped on the road, the car knocked him down.” 

Was that a statement made to you by Bernard F. Ken¬ 
nedy at the time? A. That’s right. 

Mr. Offutt: Now, I object to reading from this statement 
to the witness and move that the questions and answers per¬ 
taining to this paper, which has not been identified, or 
marked in evidence, be stricken out. 

Mr. Doherty: So that there will not be any question 
about it, I will ask the reporter to identify this as defend¬ 
ant’s exhibit No. 1 for identification. 


• i 

(Thereupon, the document in question was marked 
by the reporter: “Defendant’s exhibit No. 1 ::or 
identification, R. E. M.”) 


By Mr. Doherty: 

Q. Can you state whether or not Kennedy walked 
21 into the first aid station? A. Yes, he did. 

Q. Did he walkaway from it? A. With the cane. 

Q. With a cane? A. Yes. I told him to stay off of it. 
He just stepped a few feet from the first aid station tc a 
car right outside of the first aid station. I told him to stay 
off ot it. 

Q. Was he concious? A. Oh, yes, fully concious. 

Q. And in his conversation he appeared to be rational? 
A. Yes, sir. 
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Q. Where are the origional records of the treatment 
which you accorded to Bernard F. Kennedy kept? 
A. Well, each day, as I understand, all records are sent 
directly to 1723 Rhode Island Avenue Northwest, that is 
the Washington Insurance Clinic. 

Q. And they were employed by whom? A. What do 
you mean? 

Q. Who employed the Washington Insurance Clinic to 
do that work? A. Maryland Casualty Company on that 
job. They covered Starrett Brothers and Eken, and Mary¬ 
land Casualty Company asked that they operate the first 
aid station. 

Q. That was based on compensation, for the purpose of 
compensation cases? A. Compensation cases, that’s right. 
Q. Bo you remember any one else coming into the first 
aid station with Mr. Kennedy besides Mr. McVey? 
22 A. No, I don’t. 

• * • 

73 BERNARD F. KENNEDY, 

• • • 

DIRECT EXAMINATION 

• • • 

74 Q. Now, Mr. Kennedy, directing your attention to 
January 15, 1943, where were you working at that 

time? A. I was working at the Parkfairfax Development, 
Virginia. 

75 Q. And what were you doing there? A. Elec¬ 
trician. 

• • * 

79 A. I was helping the cable splicers. One man 

stays, the cable splicer stays in the hole, and the 
worker that helps him stays above the hole, in order to heat 
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the solder, and everything, and get everything ready in 
order to join the cables together by wiping them with this 

hot lead, or solder, rather. 

• 

• * • 

93 A. The question was what caused it to take me 
away from the manhole? 

Q. That’s right. A. In case we ran out of gasdline 
which we used for our furnace and torch, that would ckuse 
me to go and hunt for it. 

Q. By the way, did you run out of gasoline that day? 
A. Yes, sir. 

Q. What time was it? A. I would say it was near the 
close of the day. I think we quit about 4:00 o’clock, and I 
think it was about 20 minutes or a quarter after three. 

Q. Well, when you ran out of gas, as you have just 
stated, what did you do? A. He handed me the torcl} up 
the hole, and I took the torch, and certainly he wanted to 
finish this splice they were making; there was a quarter 
inch crack, something of that sort, and he wanted to cjose 
the crack. 

Q. Thompson did? A. Yes, sir, and I thought maybe 
Kelly would have this gas can, some one has it, or some¬ 
body else has it, and I rushed down to Kelly to see if he had 
the can, and somebody else had it. 

Q. You went from here (indicating) down the hill to 
where Kelly was? A. Yes, sir. 

Q. How did you get down to where Kelly was? A. I 
walked down'the road. 

Q. Was this section dirt as you were going do^m? 
A. Yes, sir. 

94 Q. How far was Kelly’s hole from the concrete 
road? A. I would say 500 feet—Oh, you mean from 

the concrete road? 

Q. Yes? A. I would say about 7 feet. 

Q. About the same distance your hole was from it? 
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A. Yes, sir. 

Q. After yon got down to his hole did you go off the 
concrete to his hole? A. After you got down in there, 
yes, and you w'ould have to step off on the dirt in order to 
get to the hole over there. 

Q. What did you do -when you got down there to see 
Kelly? Did you get the gas? A. I asked Kelly if he had 
the gasoline, that I needed a quart at least. He said he 
didn’t have any gasoline. 

That meant I had to go back and tell Thompson that there 
was no gasoline; that w^e would have to do something else 
about that joint. 

Q. So what did you do? A. I took my torch, and I 
had my funnel in my hand, and I turned around and I got 
on the concrete, and I walked I would say about 40 or 50 
feet. 

Q. How did you get to the concrete ? How did you get 
to the concrete from the hole? A. I walked right across 
the dirt to the concrete. 

Q. About how far would you say you walked, about 7 
feet? A. I took it at kind of an angle. I would say about 
8 feet. 

95 Q. All right. A. And then I walked, I would 

i say, about 40 or 50 feet, that I can judge. 

Q. Walked where? A. Up toward where the manhole 
was. 

Q. What part?. A. Toward the southern part where 
the manhole was. 

Q. On the dirt or concrete ? A. On the concrete. 

Q. What part of the concrete? A. I was on the right 
edge of it, to the right hand side. 

Q. And how close were you to the edge? A. I would 
say about 2 feet; right on the edge of the concrete. 

Q. How wide was the concrete, sir? A. Twelve feet. 

Q. Now, what happened, if anything? A. Well, I 
really don’t know what happened. 



13 


Q. Well, tell us what you remember that happened. 
A. It seemed like something fell on me, and then it seemed 
to me that the torch left my hand, and the funnel left this 
left hand, and I think I had my finger in the end of the 
funnel, and it caught and bruised my finger, and it seemed 
to me after that fell out of my hand, and I mind getting 
knocked on my hands and then rolling a little bit. 

Q. Now, let me ask you this: Before that happened, 
when you felt like something fell on you, had you stopped 
at any time after you got on this concrete and walked ap¬ 
proximately 40 feet? A. No, I didn’t stop. 

96 Q. Did you walk in the same place or get oui; in 
the center, or weave? A. No, I walked straight. 

Q. Tell us, Mr. Kennedy, the farthest you were from 
the right side of that concrete road any time during the 
time you walked ? A. I would say not over a foot or two. 
I might have "weaved a little bit, but you know how you 
walk. 

I was walking at a pretty good clip because I wanted to 
get up there in a hurry. 

Q. Did the automobile by which you were struck soxjmd 
a horn before you were struck? A. No. 


97 Q. Now, how did you get from the car into the 
first aid station? A. Well, Mr. McVey and Thomp¬ 
son helped me in, Mr.Thompson. 

Q. And what "was done in the first aid place? A. Well, 
they looked at the leg, and certainly I just can’t recall. 

Q. Who was there? A. There wms two nurses there, 

Q. Did you know either one of them? A. Wouldn’t 
know either one of them. 

98 Q. And did both of them look at the leg, or j 
one of them? A. Just one of them. 

Q. All right. Now, did Mr. McVey say anything while 
you -were in there? A. Why, he seemed to be awful ex- 


in: 


st 
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cited, and I was just coming around, and there is things I 
can’t recollect, but I mind the nurse asked me if I was sick 
and I said I was, and then she gave me a drink that tasted 
like ammonia. 

The Court: That was the wrong drink. 

The Witness: Well, I happened to be not drinking any¬ 
how’, so maybe I would have rejected it—I didn’t want to 
break my pledge. 

* * • 


101 Q. And Mr. Kelly came back and helped you to 
the Washington Clinic? A. The same night about 

half past seven. 

Q. How did you get to the Washington Clinic? A. He 
did the same thing, helped me on one side, and I used this 
stick on the other side. 

Q. This cane ? A. Yes, sir. 

Q. Were there any steps to go up at the clinic? A. Two 
stone steps. 

Q. When you got there did you see Dr. McNamara? 
You know Dr. McNamara? A. Yes, X know him. 

Q. Did he examine you when you first came in? A. The 
first thing they did was to put me on the x-ray table and 
take x-rays of my leg, but that was all. My ankles started 
to swell up. 

Q. Did you tell him about the ankles? A. Yes, I told 
him about the ankles. 

Q. Do you mean both ankles, the right and left one, be¬ 
gan to swell? A. When he took the x-ray I think he took 
another one down about the left ankle. 

Q. You are talking about the left ankle. Did they take 
anything of your leg? A. That didn’t bother me at the 
time. 

Q. Did they take any x-rays of that at that time? 

102 A. No. 

Q. Was your back bothering you? A. Yes, my 
back was bothering me. 
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Q. Did you tell them about that? A. Yes, I told tljem 
about that, but I would say it was two weeks after before 
they took another x-ray of my back, and then they took an 
x-ray of my right ankle. 

Q. Now, that was at the Washington Clinic that these 
x-rays were all taken and the treatment you have now re¬ 
ferred to ? A. That is correct. 

Q. And was Dr. McNamara the doctor in charge of ithe 
case? A. Dr. McNamara was in charge. 

• # • 


103 Q. Now, did Dr. McNamara ever come to your 
house any time while you were at home to treat yqu? 

A. He came there once, and we had a little argument about 
me being in the hospital. He said he didn’t think I was 
hurt enough to go to the hospital; and I don’t know hpw 
he got down there that time, but somebody called him up 
from the insurance— 

Q. (Interposing:) Compensation Commission? A. Yes. 
Mr. Doherty: Wait a minute, your employer? 

The Witness: Yes. 

Mr. Doherty: I had nothing to do with the defendants 
in this case. 

104 The Court: He said it was his employer. 

Mr. Offutt: I will stipulate that. 

By Mr. Offutt: 

Q. In other words, the work down at this clinic was 
work done for your employer, is that right? A. That is 
where they sent me. 

* * • 

105 Q. Did you get another doctor? A. Yes. 

Q. Who was that? A. We called Doctor 

ham. 
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Q. Who called Doctor Peckham for you ? A. My wife 
called Doctor Peckham. 

Q. Did Doctor Peckham come to see you? A. Yes, he 
did. 

Q. Did he examine you? A. Yes. 

Q. Did he recommend any treatment, and if so what was 
it? A. Well, he didn’t recommend any treatment. I had 
a cold and, you know, too, my leg was in a cast and he 
couldn’t do much about it, but I told him about my ankles 
being swelled so bad. 

• * • 

107 Q. And when did you go back to work? A. I 
didn’t go back to work until about three weeks after 
I had the cast off. 

Q. And when was it you went back? A. To work? 

The Court: Some time in August he said. 

Mr. Offutt: No, that is when he left. Some time in March, 
I think. 

The Witness: March 15th. 

• * • 


122 CROSS EXAMINATION 

• • • 

129 By Mr. Doherty: 

Q. Had you seen any place to walk around there? Was 
there a walk there? A. A walk? 

Q. Yes. A. No, there wasn’t no walk. 

Q. Had there been a space put aside for people to walk 
on? A. No. 

Q. That had been padded, or had been packed down? 
A. No. 

Q. Where would the people walk that would walk along 
through there? A. Well, naturally they would walk on 
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the concrete part because that was the cleaner part instead 
of walking in the mud and rough, where the wheels had 
run over. 

Q. Now, when you left this manhole and started walk¬ 
ing back did you get on the concrete ? A. Yes. 

130 Q. Bid you get on the concrete right directly) op¬ 
posite this place? A. Yes, where I had a platform 

built in between there and the manhole to set my furnace on 
where it would be level. 

Q. On this particular manhole (indicating) ? A. Yes, 
where the sidewalk was to go in between the manhole. 

Q. On this one (indicating) ? 

The Court: That is north. 

By Mr. Doherty: 

Q. Were you working on this one over here (indicat¬ 
ing) ? A. On the south end. 

Q. And you came up here? A. To get gasoline. 

Q. And you started to go back here (indicating)? 
A. Yes, that is right. 

Q. Now, where did you get on the concrete road at that 
time? A. Well, I walked that seven foot until I got on the 
concrete road and started for the manhole. 

Q. You walked directly across the road, is that right? 
A. Yes, as far as I can remember, I got on there and 
started up the road. 

Q. You say as far as you could remember; you were 
there. Now, you did walk directly across there and up on to 
the concrete? A. On to the concrete. 

Q. And how far from this point Mr. Offutt has drawn 
on here—I don’t know whether it is to scale or not— 

131 but how far did you walk on this concrete before you 
were struck? A. Forty to fifty feet. 

Q. South to this point? A. South. 

Q. And would you say that was opposite the point where 
the cars went up on the concrete? A. I don’t know. 
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know there was a ramp, but whether it was opposite the 
manhole, I don’t know, or downhill a little. 

Q. And after you were struck what happened? Did 
you fall on the concrete road, or go over on to the side? 
A. That is something I just can’t remember. I -was dazed. 

Q. You were actually in a daze all the time? A. Yes. 
I know I felt like I was flying through the air, and the 
weight then knocked one torch out of my hand and one 
funnel out of my hand. 

Q. Well, were you knocked in the air very far? 
A. Well, I would say about ten feet I would imagine I was 
pushed. 

Q. I don’t want your imagination, just what you can 
remember. A. I was dazed, and it took a long time to re¬ 
member what happened. 

Q. Do you remember, when you came out of the daze, 
whether you were on the concrete or on the side of the road? 
A. I don’t know. 

Q. You haven’t any idea? A. I don’t know whether 
it was on the dirt part, but it seemed to me like I landed on 
my hands right on the concrete. 

• • * 

135 Q. Do you remember making a statement to the 
nurse that while walking on the approach he stepped 
on the road, meaning you, and D. C. McVey, this gentleman, 
the defendant here, was driving up the road, and not know¬ 
ing Kennedy was going to step on the road, as Kennedy 
stepped on the road the car knocked him down? 

The Court: Who was that ? Who was supposed to have 
said that? 

Mr. Doherty: I am asking him whether he said that. 

The Court: You said Kennedy knocked him down, speak¬ 
ing in the third person. 

Mr. Doherty: No, as Kennedy stepped on the road, the 
car knocked him down. 
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You can see it, if your Honor please, it is just a copy of 
the report of the nurse. I didn’t write it. 

The Court: This is supposed to be something Kennedy 
said? 

Mr. Doherty: Yes, your Honor. 

The Court: All right. 

By Mr. Doherty: 

Q. Did you make any such statement as that? A. No. 

Q. You are certain of that? A. I am certain of that 

Q. Were you out of your daze that night when you went 
to the Washington Insurance Clinic? A. Yes, I was out 
of the daze, but it seemed that my leg was bothering me 
more, the pain seemed to be more severe. 

Q. But mentally you were all right at that time? 
136 A. I was still a little sick and nervous when Kelly 
came to take me there. 

Q. What time did you go to see the doctor, Doctor 
McNamara, at this clinic? A. Around half past seven, or 
it might have been near eight. 

Q. And this clinic was run by your employers, is that 
right? A. That is something I don’t know. 

Q. It is known as the Washington Insurance Clinic for 
taking care of injured employees, is that corect? A I 


don’t know. 

Q. You don’t know? A. I don’t know anything about 
it 

J Q. Why did you go to the doctor that night? A. I 
don’t know. 

Q. Why did you go there? A. On account of the nurse 
directed me to go there. 

Q. And you didn’t ask any questions concerning it? 
A. No. 

Q. And had no idea? A. No. 

Q. And never had heard of it before? A. Well, I had 
heard of it before, but I didn’t talk to anybody. 
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Q. Did you talk to Doctor McNamara that night, too? 
A. ! That is something I am not certain, or his assistants. 
He has assistants there; I am not sure that he was there 
that night. 

137 Q. Did you say this to some doctor at the Wash¬ 
ington Insurance Clinic when you went there that 
evening: 

He states at four-fifteen Friday, January 15, 1943, while 
walking on the Parkwayfairfax, Virginia, project, he step¬ 
ped on to the road and was struck by a car driving up the 
road. The car was driven by D. C. McVey, an employee of 
McNulty Brothers. 

Did you make that statement ? A. I did not. 

Q. And was Mr. McVey there then to make a statement 
for you? A. Not as I know of. 

Q. Would you know whether Mr. McVey was there that 
night, or not? A. No, he wasn’t there that night, not at 
the clinic that night, no. 

Q. So Mr. McVey did not make that statement to the 
doctor at the clinic there that night, is that correct? 
A. Well, I don’t know. 

Q. But you say you did not make such a statement? 
A. I never made such a statement. 

Q. And there is no question about that? 

• • • 

141 Q. After Doctor McNamara saw you, or some 
i doctor saw you the night of the 15th, is that correct, 
and they took an x-ray of your leg? A. Yes. 

Q. And did they put a cast on it that night? A. Yes, 
he did. 

Q. And sent you home? A. He sent me home. He 
took my cane and handed me a pair crutches. 

Q. And told you it was not necessary for you to go to 
the hospital? A. No, he didn’t say nothing about that. 
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Q. Did he come out to see you at the house at I all? 
A. Doctor McNamara? 

Q. Yes. A. He come after we requested him to come. 
The Court: Requested whom? 

The Witness: We requested; the wife called him dp, I 
was in so much pain, so he come there and prescribed for 
me, give me something to make me go to sleep. 

By Mr. Doherty: 

Q. Did he tell you at the time that there was no- 

142 thing he could do for you? A. Well, he said—I 
said I thought I should have been in the hospital 

and he thought I should not be in the hospital. 

Q. What did he say to you outside of that? A. Well, 
that is the only thing I can remember. We had a few words 
—my wife was there, and she didn ’t know how to handle 
me and I thought I should be in the hospital, but he said 
no, my case—he didn’t think I should be. 

Q. He said it was just a question of putting on the dast, 
and it would cure itself in the ordinary course in atiout 
four or five weeks, isn’t that all there is to it? A. Well, 
my ankles were all swelled up, and if I had my crutches I 
would have to lean on this foot and this foot. In fact, I 
was crippled in both feet. 

Q. Both of your ankles were swollen up? A. Yes, sir. 
Q. Very much? A. Well, I wouldn’t say this large 
(indicating), but you would know it was swelled. 

Q. And that was both legs, both ankles? A. Both 
ankles. 

Q. And how often did you go out there to the Wash 
ington Insurance Clinic to see Doctor McNamara, or sqme 
doctor, for treatment? A. Twice. 

Q. And that was during the time you had the cast Ion, 
is that correct? A. That is correct. 

143 Q. When did you call in Doctor Peckham? A 
called him about two weeks after the accident that 
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happened, two weeks; maybe it had run a little more than 
* two weeks, for we were looking around for a doctor. I 
think Doctor Simpson, my own doctor, he had gone to the 
Array, and I did’nt know all the doctors. 


# # # 


148 By Mr. Doherty: 

Q. How often did you see Doctor Peekham all together 
from the time you saw him first ? A. Eight or nine times, 
maybe seven or eight times, I just can’t remember that. 

Q. How many times did you see him when you had the 
cast on? A. That is another thing I can’t remember. 

Q* You haven’t any idea? A. I haven’t any idea. 

Q. Have you any idea how many times he came out to 
I see you during that six weeks period you had your 

149 leg in the cast ? A. Yes. 

Q. And you also went to the clinic on two or 
three occasions ? A. Yes, on two occasions. 

Q. Who took the cast off ? A. Doctor McNamara. 

Q. And do you remember when that was? A. No, I 
don’t remember. 

Q. Have you any idea? A. No, I haven’t any idea. 

Q. Did you ever go up to see Doctor McNamara after 
that time? A. No, I did not. 

Q. Did you ever go up to the clinic after that? A. I 
went up there after that to get my back massaged twice. 
They did it ? 

Q. And they did it ? A. Yes. 

Q. And they discharged you after that as able to go 
back to work? A. Doctor Peekham told me. 

Q. I am talking about Doctor McNamara when you were 
in the Washington Insurance Clinic, did he tell you in 
March you were able to go back to work? A. I don’t re¬ 
member. 

Q. But you did go back to work in March ? A. Yes. 
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• # * 

157 Dr. C. EDWIN MeNAMABA 

• # * 

DIRECT EXAMINATION 

# * # 

Q. Doctor McNamara, will you state your full name 
please? A. C. Edwin McNamara. 

* * * 

158 Q. Now, did you examine Bernard F. Kennedy, 
the plaintiff who sits here in connection with ascer¬ 
taining the injuries he sustained on January 15, 1943, at 
Parkfairfax? A. May I just refer to my records? 

Q. Yes, sir. You have a record of the first aid Treat¬ 
ment rendered to Bernard F. Kennedy on January’ 15, 
1943, for injuries received at the Parkfairfax Development 
job? A. Yes. Mr. Kennedy reported on January |L5th; 
he stated at 4:15, while walking on the Parkfairfax job he 
stepped out on the road and was struck by a car w’hile l)eing 
driven up the road, that the car w’as driven by D. A. 
McVey— 

Q. (interposing) Just a minute, you are reading 

159 from a report? A. Yes. 

Q. Did you take that report? A. Yes. 

Q. Do you know of your own knowledge who took that 
information? A. The nurse usually takes the history. 

Q. But you don’t know of your own knowledge whether 
Mr. Kennedy gave the information to the nurse? A. No. 

Q. That is all, go ahead. A. When he was seen ai; the 
Clinic his main complaint was of the left leg. An x-ray 
of the left leg was taken and showed a small incomplete 
fracture to the upper third of the left fibula. A plaster 
cast was applied to the ankle and foot. The patient was 



24 


given crutches and allowed to go home. On the 18th we had 
a call from the insurance company office that the man was 
having some difficulty at home, so I went by to see him. 

Q. Now, you are referring to the compensation insur¬ 
ance? A. Yes. He did not call us but called them, and 
they called us, and I went out to see him. When I saw him 
at home his complaint was that he did not feel he was get¬ 
ting proper attention. He felt he should have been seen 
more often, and should have been in the hospital. 

I talked to him and then got the story he told me, and he 
stated that he had been treated for a fracture of his back by 
Doctor Robert Simpson in April, 1942. 

160 He told me his back felt all right following his 
discharge by Doctor Simpson until his leg injury. In 
other words, he was having pain in his back now, or when 
I saw him on the 18th and examined him at his home, and 
he showed some tenderness over the lumbar region of the 
back, and some tenderness over the transverse process. 

Q. Will you indicate to the jury where that is? 

Mr. Doherty: Have you the x-rays? 

Mr. Offutt: Yes, we have the x-rays. 

The Witness: About here (indicating). 

Mr. Offutt: And can the records show that is about the 
belt line? On the left hand side, is that about right? 

The Witness: Yes. The examination of the left ankle 
showed some swelling; no indication of fracture. I called 
the hospital relative to the injury back in April and was 
told he had a fracture of the second transverse process in 
good position. 

I explained to the patient that he did not need to be in 
the hospital, did not need frequent house visits by a phy¬ 
sician, and that all that was necessary was for him to get 
his leg in the cast for three or four weeks, at the end of 
which time he could expect to be fairly well healed, but 
because of his complaints I told him to come on down to 
the Clinic and have an x-ray taken, and he came in on the 
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19th, and the x-ray was negative, but it did show some 
hypertrophic arthritis, but the ankle was negative as to 
injury. 

When I talked to him on the 19th he seemed to be better 
satisfied with the care he was getting, and told me bis back 
did not bother him as much as it did, and 1 explained to him 
that that was all that was necessary, and to come 
161 back at the end of three or four weeks and we would 
take the cast off, and gave him some sedatives in 
case he had any discomfort. 

He reported back on February 5th, and the cast was 
removed and we started him on physiotherapy, which con¬ 
sisted of baking and massage of his ankle. He Returned 
again on the 8th of February for another treatment, and 
he did not report back after that. 


By Mr. Offutt: 


162 A. No, you can feel it. 

Q. You can feel it, but it is involuntary in that 
he cannot control it? A. Yes. 

Q. And considering the state of his injury, stating that 
he was struck by an automobile as he was walking along the 
road in the Parkfairfax Development, could that condition 
have happened from that blow? A. At the time it iwas my 
impression that it was a holdover from his previous injury. 


163 Q. You say you noticed some hypertrophic ar¬ 
thritic changes in the x-ray photograph made of his 
back? A. Yes. 

Q. Now, Doctor McNamara, have you had a number of 
cases of this type where blows are received by persons in¬ 
jured, traumatic injuries for example? A. Yes, sir. 

Q. Now, assume that Mr. Kennedy was struck by an 
automobile as he was walking on a concrete road down the 
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Parkfairfax Development, and the automobile came from 
in back and hit him in the back, and threw him about ten 
feet off the road, and that he had these arthritic 
164 changes, as you found them in the x-ray, and since 
that time he has been suffering from pain as you 
found both in objective and subjective findings, can you 
tell us whether or not he should have continued with this 
complaint of discomfort in that area, and that it is reason¬ 
able certain to continue in the future? 

Mr. Doherty: That is a double-barrelled question; first, 
whether it can be connected back with the accident, and 
then whether it will continue. I think they should be taken 
one at a time. 

Mr. Offutt: All right. 

Mr. Doherty: You are assuming that the doctor is going 
to say yes and I don’t know that he is. 

By Mr. Offutt: 

Q. I will ask you first, in your opinion could that have 
resulted in the manner just as I have described it to you, 
assuming that it occurred in that manner ? A. It would be 
possible, yes. 

Q. And if the man had no trouble with his back from 
July 2, 1942, and had worked on this job as an electrician 
bending pipe, and doing all that heavy work, laboring work, 
twisting in connection with his work on the job and had no 
discomfort until January 15, 1943, and his complaints date 
from that period of time would it, in your opinion, based up¬ 
on that history, be a causal connection or relation between 
his present complaint? A. I believe his arthritis is pro¬ 
bably permanent now. 

Q. All right. Now, having had no complaints before 
January 15, 1943, from his arthritic condition, and his 
complaints dating from that date, would you say 
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165 that there was any connection with his arthritic con- 

I thi 


dition as presently complained of? A. I think it 
should clear up. 

Q. Is there such a thing as traumatic arthritis, Doctor? 
A. Not the kind he has. That is not traumatic. 

Q. Before a man can have traumatic arthritis, does he 
have to receive a blow of some kind? A. I know of no 
condition that we can call traumatic arthritis. 

Q. Do you mean you know of no such condition? 
A. Not in my opinion. 

Q. Have you ever heard of it? A. No. 

Q. What is a trauma? A. A trauma is an injury re¬ 
sulting from a blow, or force. 

Q. What is arthritis? A. Arthritis is a change in the 
bone around a joint. 

Q. And assume that the plaintiff, Mr. Kennedy, does 
have that discomfort and trouble with his back, just a.ssume 
that is a fact, what is the cause of it? A. Do you mean 
that he has pain in his back now? 

Q. Yes, and when you examined him. A. Well, at the 
time I saw him he could have had some pain in his back 
from the injury. 

Q. Yes, sir. A. But his back was normal. If iie had 
a normal back, and did not have any arthritic changes in it, 
it should be cleared up by now. 

So now if he has complaint—I haven ’t seen him 
166 since February 8th—it is probable if he is having 
complaint now, that arthritis is giving him his 
trouble. 

Q. Doctor, will you explain why he had no trouble be¬ 
fore January 15th, and why it has developed subsequent to 
that date, since he was hit by the automobile? A. He had 
the condition there. 

Mr. Doherty: I object to that. He has said he had the 
condition. 
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Mr. Offutt: I am talking about pain. Assume that he 
had no pain— 

The Court (interposing): The question, Doctor, is this: 
Mr. Offutt says you are to assume that he had no pain in his 
back, no discomfort in his back, from some time in July, 
1942J until this accident in January, 1943, and has had that 
pain ever since, would you ascribe that pain to the arthritis 
or injury! 

The Witness: I would say the arthritis. 

The Court: Is that your question! 

Mr. Offutt: Yes. 

• • * 

167 i CROSS EXAMINATION 


169 By Mr. Doherty: 

Q. Doctor, who sent this man to you, do you know! 
A. We handled compensation cases on that job clinically. 
Q. For the employer! A. Yes. 

Q. For Comstock Company? A. Yes. 

Q. And it was the Comstock Company who sent him to 
you for treatment? A. Yes. The insurance carrier was 
the American Insurance Company. 

Q. i And were you looking to the Comstock Company? 
A. Yes, sir. 

Q. Or the insurance carrier? A. Yes. 

170 Q. Instead of Mr. Kennedy? A. Yes. 

Q. So that you were looking to them for your 
fee when he first came to you? A. Yes. 

Q. i And when did you change over and look to him for 
it? A. We were notified he was going to make what we 
call a third party case out of it and that he would assume 
our bill; that he was going to sue somebody for his injury, 
and we would look to him for our compensation. 
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Mr. Doherty: May I put that question now, if your 
Honor please, the one I asked before, because then I thought 
the employer had sent him to him originally. 

The Court: What he says now is that the insurance 
company has notified him if he wants his money he will have 
to look to this man, is that right? 

The Witness: No, the notification came from the man, I 
believe. Yes, I have a letter from a Mr. Wastie of t)be car¬ 
rier, who said— 

Mr. Offutt (interposing): I don’t think he should read 
Mr. Wastie’s letter. 


By Mr. Doherty: 

Q. He has told you that in the event this man 
pay you you are to look to the insurance company, 
ployer, for your money, isn’t that right. A. That is 


177 


REDIRECT EXAMINATION 


doesn’t 
or em- 
right. 


Q. I don’t know, we haven’t the light here, but you have 
the x-rays. Could you show the jury the fracture on that 
x-ray, sir? A. (exhibiting an x-ray to the jury) Here is 
the fracture right here; you see a little crack running over 
through the bone and down like this (indicating). This is 
the fibula here, the small bone in this leg. This is the tibia 
here( indicating). 

Mr. Doherty: That is what leg, Doctor? 

The Witness: This is his left leg, I believe. I will make 
sure, left leg. 

By Mr. Offutt: 

178 Q. Did you say through the fibula? A. Fibula, 
yes. 
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Q. And partly through the tibia? A. No. 

Q. Just through that one bone? A. Partly through 
the fibula. 

Mr. Offutt: That is all. 

# * * 

184 i RE-CROSS-EXAMINATION OF MR. KENNEDY 

By Mr. Doherty: 

Q. Did you have any abrasions on your body, or cuts of 
any kind? A. Not as I know of, only my finger, where I 
had my finger in the end of the funnel, the funnel part, and 
when that flew out the finger swelled up. That is all I know 
of, that is, cuts, or anything like that. 

Q. You didn’t have any cuts? A. I didn’t have any 
cuts. 

Q. ! When you say you sustained numerous bruises, you 
didn’t sustain numerous bruises, did you? A. Bruises? 
Yes, there was bruises but no cuts of any kind. 

Q. Did you have any black and blue marks any place ? 
A. I don’t know. There might have been one on the back 
where I couldn’t see, and there was an awful pain and sore¬ 
ness. 

Q. But you never saw any of those ? A. No. I imagine 
it might be black and blue. 

• # • 


205 ELMER SANDERS 

* # * 

DIRECT EXAMINATION 


• • » 

206 1 Q. Your name is Elmer Sanders? A. Yes. 

Q. Where do you live ? A. I live at 2020 North 
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Glebe Road, Arlington. 

Q. And by whom are you employed! A. Mr. Sidney 
Johnson. 


Q. And he is a contractor in Arlington County, Virginia l 
A. Yes, sir. 

Q. And you live at the house where your wife is em¬ 
ployed by Dick Bassett, a real estate man in Virginia. 
A. Yes. 

Q. Your wife is employed and you live there with her? 
A. Yes. 

Q. Now, on January 15,1943, where were you employed ? 
A. On the Metropolitan job, Stewart Brothers and Com¬ 
pany. 

Q. And is that the Parkfairfax job near Alexandria you 
are talking about ? A. Yes. 

Q. What were you doing there, what kind of work! 
A. We was pouring concrete. 

Q. And with whom did you work on that job? Who was 
in your gang? A. Josh Jones, Walter Jones and Dade 


Parker. 

Q. I see. Now, directing your attention to January 15, 
1943, were you working on that job when Mr. Bernard F. 
Kennedy, the plaintiff in this case, was injured —A. (in¬ 
terposing) Yes, sir. 

Q. (continuing) By being struck by an automobile? 


A. Yes, sir. 


207 Q. Did you see that occurrence? A. Yes, sir. 


• * * 

208 Q. What were you doing when this happened? 
A. We were walking up the street when it happened, 

209 when the man was struck by the car. 

Q. And where were you walking, on the dirt or the 
concrete? A. We was on the concrete. 

Q. And when you were walking up were you going north 
or south? A. South. 
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Q. That was up the hill! A. Yes. 

Q. Now, did you see Mr. Kennedy, the plaintiff, as you 
were walking on that hill? A. Yes, sir. 

Q. How far was he away from you? A. I would say 
the distance to that door (indicating). 

Mr. Offutt: We will get that decided later. 

The Court: It is fifty-seven feet. 

Mr. Offutt: Fifty-seven feet. 

By Mr. Offutt: 

Q. Can you tell us what you observed Mr. Kennedy do? 
What was he doing when you saw him? A. He was walk¬ 
ing up the street with a blow torch and a bucket of some¬ 
thing in his hand, I don’t remember what they were in his 
hand, and he was walking alongside the street and the auto¬ 
mobile— 

Q. (interposing) Did you see an automobile at that 
time? 1 A. Yes, the automobile passed us. 

Q. Going which way? A. South. 

Q. Up the hill? A. Yes. 

210 Q. Now, when the automobile passed you was it on 
the dirt section, or the concrete section of Valley 
Drive? A. It was on the concrete. 

Q. Now, did you see it before it got up on the concrete? 
A. No, it was on the concrete before it got to us. 

Q. i Now, as you saw it come up—oh, you didn’t see it 
get up on the concrete? A. No. 

Q. How fast would you say the car was going? A. I 
would say around about ten or fifteen miles an hour. 

Q. 1 Did you say Mr. Kennedy was walking, or what did 
you say? A. Yes, he was walking. 

Q. Which way? A. South. 

Q. ' And on what part of the road, you say? A. No, he 
wasn’t on the dirt, he was walking upon the edge of the con¬ 
crete. 
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By Mr. Doherty: 

Q. Did you say “I suppose”? 

A Juror: No. 

The Court: He may have mumbled something. 
Mr. Doherty: I didn’t get what it was. 


* By Mr. Offutt : 

Q. Now, you say he was walking on the edge of the con¬ 
crete ? A. Yes. 

Q. How close to the edge of the concrete? A. I would 
say about a foot of the edge. 

The Court: Now, which edge is that, the right edge 
211 or left edge? 

The Witness: It was the right edge. 

The Court: Proceed. 

By Mr. Offutt: 

i 

Q. He was going in the same direction you were going? 
A. Yes, sir. 

Q. Tell us what happened. A. He was walking on up 
there, and the car passed us and we paid no attention, 
and there was no traffic, and the car kept going straight be¬ 
hind him, and we wondered if it was going to hit hinji, and 
it hit him and knocked him. 

Q. Did it knock him off the road? A. Yes, sir. 

Q. How far? A. I would say about ten feet. 

Q. What was the condition of the road on the ri^ht of 
the concrete section? Was it dirt or grass? A. It was 
dirt, mud rather; it had been raining. 

Q. Was it raining that day? A. No, it wasn’t raining 
that day. 

Q. Was it a clear day? A. Yes, it was a clear day. 

Q. Was there anything between the automobile arid the 
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man that you could see that obstructed his view! A. No, 
sir. 

Q. Did the automobile driver sound a horn before he 
was strtick! A. No. 

Q. What part of the car struck the man, if you 
212 noticed ! A. The right hand fender and the bumper. 

By the Court: 

Q. i At the time the car passed you, where was the man 
walking at the time the car passed you! A. He was walk¬ 
ing along in front of us. 

Q. On what! A. On the concrete. 

• • * 


215 Q. Now, before they put in this concrete portion 
of the road here, how would the people walk along, 
there! A. Before they poured the concrete! 

Q. Yes. A. They just walked. There was a road there, 
but it wasn’t no concrete road. 

Q. It was a pretty substantial road, vrasn’t it, on the 
side! It was pretty well padded down! A. Yes. 

Q. People had walked along there long before the con¬ 
crete was poured! A. Yes. 

Q. Do you remember where the berm (the word ‘ ‘ ramp ’ ’ 
written above the word “berm” by pencil) was there the 
cars came up on to the concrete! A. No, sir, I don’t 
remember. 

Q. 1 Do you have any idea where it was! A. No. 


• » • 


221 Q. How far did Mr. MeVey’s car go after he 

222 1 struck Mr. Kennedy? A. He stopped short. 

Q. About a foot? How far? A. No, longer than 

a foot. 

Q. About how many feet was it? A. I don’t know. 
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Q. Huh? A. I don’t know. 
Q. You haven’t any idea? A. 
after he hit him. 

Mr. Doherty: That is all. 


No, but he stopped short 


234 


DR. HENRY L. PECKHAM, JR. 
DIRECT EXAMINATION 


239 A. I saw him first on the 11th of February. ]3e was 
getting around on crutches. 

240 He stated that his leg was broken about three 
weeks before, and the cast had just been taken off, 

and his leg was hurting him, and he also was very nervous. 

He said he complained of pain in his back, so I strapped 
his back up and advised the application of heat. 

He was getting around on crutches. 

He stated that his leg had been broken about thred weeks 
before, and the cast has just been taken off, and tiis leg 
was hurting him, and he also was very nervous. 

He said he complained of pain in his back, so I strapped 
his back up and advised the application of heat. 

Then I saw him again on the 13th, that is two day:* later, 
and his back was still aching him but his nerves were 
better. 

Of course, the swelling was still present in the left leg; 
and then I saw him on the 16th, and I thought he was doing 
pretty well. He was about the same, not much change. 

Then I saw him on the 20th. He still had backaches, still 
some swelling of the left foot. 

Then on the 27th he was able to get around with one 
crutch. He was using two crutches when I first sa^ him. 
He was still complaining of his back hurting him. 

Then I saw him on the 5th of March, and the swelling was 
better, had gone down somewhat. 
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On the 13th of March his ankle looked pretty good. There 
was practically no swelling at that time, and he was able 
to walk around a little bit without the use of any crutch. 
He hobbled around the room a little bit, and I suggested to 
him then if he would go back and take a light job it might 
help his foot, the exercise might help his foot. That was 
March 13th. 

241 The next time I saw him was on the 30th of April. 
He was still complaining of his back hurting, and 

also he said his ankle bothered him somewhat, and then 1 
suggested that he get his back x-rayed and he said they had 
had it x-rayed and hadn’t found anything wrong with it, 
but I suggested that we take another picture, which we did, 
and there was no evidence on that picture of any fracture. 

Q. May I interrupt you just a minute ? Where was that 
x-ray taken? A. I took that at my office. 

Q. That was out on Monroe Street at Doctor HottePs 
office? A. Yes. 

Q. Go ahead. A. Then I saw him again on the 28th of 
May. He complained at that time of weakness of both 
ankles, especially the left. There was no swelling in the 
foot or leg, and practically no tenderness. 

However, his back still hurt him and on that left side, 
and he complained at that time that his back got stiff if he 
bends over for a minute or so and then tries to straighten 
up, it would hurt him. 

However, on the 24th of May he said he went back to try 
to do his regular job that he had done before the accident 
happened. That was four days before I saw him this time. 

Mr. Doherty: Are you talking from memory now or read¬ 
ing your notes? 

The Witness: No, I am just reading notes. That was 
May 28th. 

The next time I saw him was September 27th. 1 

242 i presume in the meantime he had been trying to 
work. 
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By Mr. Offutt: 

Q. Had you advised him to try to work? A. Yes, but 
his back still hurts him when he does hard work, he says, 
still hurts in the left side of the back, so I advised him at 
that time to get a belt to support his left sacroiliac 'region. 

Q. When was that that you advised him to get a belt! 
What date? A. Well, that, according to the records, here, 
was the 27th of September. 

Q. The 27th of September, all right. A. That is all 1 
have seen the man. I haven ’t seen him since thei 


T 
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fibula, 


Q. Now, go ahead and give us the diagnosis. 

A. The diagnosis, as I found it, was an incomplete 
linear fracture of the left fibula, middle third; incomplete 
diagonal fracture near the lower end of the right 
and left lumbo-sacral strain. 

Q. Now, did you learn from the history of his case that 
he had been struck by an automobile at the Parkfairfax De¬ 
velopment? A. Yes, sir. 

Q. Now, in your opinion, are the conditions whic 
have described to the Court and jury you found Mr. 
nedy to have been suffering from, could they have resulted, 
were they reasonably certain to have resulted from that 
type of injury? A. They could, yes. 


248 Mr. Offutt: Is there any question about the amount 
of the bill- 

Mr. Doherty: No. It was thirty-one dollars. 


h you 
Ken- 


CROSS-EXAMINATION 
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252 Q. Did you do anything for him, give him any 
actual aid at all, medical aid? A. Well, when there 

was any reason to give him any medicine I would give it to 
him. 

Q. Did you give him anything on that date, the 13th, or 
the 16th? A. I gave him something on the 13th. 

Q. What did you give him then? A. Something for his 
nerves, and also strapped his back. 

Q. How long did that stay on there? A. I don’t know, 
but possibly five or six days. 

Q. Any notation as to when you took it off? 

253 A. No. 

Q. And on any of these trips did you give him 
any medicine of any kind? A. No. 

Q. No medicine of any kind? A. No. 

Q. Did you give him any treatment of any kind? 
A. No, just examined him. 

# * # 

262 WALTER JONES 


• # # 

DIRECT EXAMINATION 


# * # 

263 Q. Now, were you working on the Parkfairfax 
job near Alexandria, Virginia, on January 15,1943? 

A. Yes, sir. 

Q. And you worked for Stewart and Company? A. Yes. 
Q. Now, who was working with you on that job at 

264 that time? A. Well, Elmer Sanders, Josh Jones, and I 
can’t think of all of them. 

Q. Now, what were you doing? What was your job? 
A. Well, I was a paver, cement. 



Q. Now, had any of the drive, or any of the concrete 
roadway, of Valley Drive been finished as of that day ? 
A. No, sir, not while we was working there. 

Q. What was the surface of Valley Drive on thal; day? 

Mr. Doherty: AVhere is Valley Drive? Is that Valley 
Drive (indicating)? 

Mr. Offutt: Where the accident happened. Let me with¬ 
draw the question and ask you this. 

By Mr. Offutt: 

Q. Did you see this accident when this man, Mr. Ken 
nedy, the plaintiff in this case was struck by an autonjobile i 
A. Yes, sir. 

Q. Now, where were you that day when you saw it? 
A. I was on the job. 

Q. And what part of the job? A. I was on Fairfax 
Drive. 

Q. Now, was the surface, or location, where Mr. Ken¬ 
nedy was struck, was that a level section, or up hill or down 
hill ? A. It was up hill, kind of like. 

Q. How far was Mr. Kennedy from you when this ac¬ 
cident happened? A. Oh, he was around about forty or 
sixty feet maybe. 

Q. Keep your voice up. 

The Court: How much did you say? 

The Witness: Around forty feet. 

265 Mr. Offutt: What did he say, your Honor? 

The Court: Forty feet 

; 

By Mr. Offutt: 

Q. What were you doing at the time? Q. I was walking 
at the time. 

Q. And where were you walking, which direction, going 
up or downhill? A. Uphill. 
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Q. Up hill. A. That is right. 

Q. Now, do you know which particular direction that 
was, whether it was north or south, east or west? A. North. 

Q. North? And you say you were going up hill? 
A. Up hill. 

Q. Now, do you know whether there were any manholes 
where the electricians were working on that location? 
A. Yes, sir. 

Q. Where were they with reference to the road on which 
you were walking? Were they on the right or left, or how 
were they? A. They were on the right. 

Q. Now, which direction was this? You saw this man, 
you say. Where was he, Mr. Kennedy? A. He was walk¬ 
ing. 

Q. Which way was he walking? A. Up hill. 

1 Q. In the same direction you were walking? 
266 A. Yes, sir. 

Q. And on which portion of the road was he walk¬ 
ing? A. He was walking right beside the cement. 

Q. And was he on the cement or on the dirt? A. He 
was on the cement. 

Q. And how close to the edge of the cement was he ? 
A. Around about three feet I guess. 

Q. i And on which side, as he was going in the same 
direction as you were going? Was he on the right hand 
side of the concrete surface or on the left hand side? 
A. On the right hand side. 

Q. 1 Now, was there a manhole near where he had been 
walking? A. Yes, sir. 

Q. How far was he from the manhole on the concrete 
when he was struck? A. I don’t know exactly. 

Q. 1 How far had he walked on the concrete? A. Around 
about forty feet I guess, maybe more. 

Q. Forty feet, maybe more? A. Uh-huh. 

Q. Was he walking fast or slow? A. He was walking 
slow. He wasn’t walking fast. 
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Q. Now, did he ever turn his head and look back 
while you saw him? A. Not when I saw him. 

Q. Did the automobile sound a horn before it 



him? A. I didn’t hear it. 


Q. When did you first see the automobile? Where was 
it? A. It was right in front of me when I first seen 
it 


267 Q. What is that? A. It was right in front of 
me when I first seen it 

Q. How far away was it from the man when you first 
saw it ? A. Around about four feet I guess. 

Mr. Doherty: About forty? 

The Witness: About four feet. 

Mr. Doherty: About four feet 

By Mr. Offutt: 


Q. What was Sanders and Jones, Josh Jones, doing at 
that time as you were walking along? A. We was all 


walking there. 

Q. How fast was the automobile going, can you tell us? 
A. Oh, around about ten, something like that 

Q. What is that again, about what? A. Around about 
ten. 

Q. Ten miles an hour? A. Yes, sir. 

Q. Did the automobile swerve? Was there room for 
the automobile to have driven to the left on the concrete 
without striking the man ? A. Yes. 

Q. Tell us what happened when the automobile struck 
the man. A. Well, the automobile just went up behind the 
man and hit him and knocked him over. 

Q. Knocked him where? A. About ten feet I guess. 

Q. Was he on the ground after he was knocked, 
268 or on the concrete ? A. On the dirt. 

Q. What did you do? A. I just rushed 


right up 
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and helped pick him up and helped to put him in the car, 
helped the man put him in the car. 

Q. Who was it put him in the car, a white man or a 
colored man? A. Whiteman. 

• * • 


273 WALTER JONES 


* # * 


CROSS-EXAMINATION 

• • • 

278 1 Q. How far in front of you was Mr. Kennedy? 

A. Around about forty feet or more, maybe. 

Q. About forty feet? A. Yes. 

Q. And when did you first notice Mr. McVey’s car? 
A. Directly after it passed me. 

Q. Right after it passed you? A. Yes. 

Q. In your direct examination you said you saw it first 
when it was four feet away from Kennedy. A. Something 
like that. i 

Q. ‘ About four feet or forty, which ? A. About four; 
something like that. 

279 Q. About four? A. Yes. 

Q. You know what four feet is? A. Sure. 

Q. What? A. Sure. 

Q. About this distance (indicating) ? A. Something 
like that. 

Q. And where was Kennedy actually walking at the time 
you first noticed him? A. Right beside the concrete. 

Q. Right beside the concrete? A. That is right. 

Q. Was he on the concrete or was he off the concrete ? 
A. He was on the concrete. 

Q. When you say ‘‘beside the concrete” what do you 
mean by ‘ ‘ beside the concrete ” ? A. There is a walk there, 
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and there is ajiother pavement poured just a little bit higher 
than that to walk on. 

Q. It is off to the side, on the main road—then: was a 
little walking place at that time? A. Yes, that is rjght. 

Q. Was Mr. Kennedy on that place on the side, or on the 
higher piece? A. On the side of it. 

Q. On the side of it ? A. Yes. 

Q. He was not up on the concrete road? A. No. 

280 Q. And did you notice Mr. Kennedy’s c^r and 
Mr. McVey—I cannot keep these Irishmen straight. 

When Mr. McVey’s car collided with Mr. Kennedy, just 
what happened at that time ? A. I do not understand you. 

Q. What happened just at the time Mr. KennedV came 
in contact with Mr. McVey’s car? Did you see what hap¬ 
pened ? A. Sure I seen him when he hit him. 

Q. Where was Mr. Kennedy then ? 

The Court: He is on cross-examination. You cfin lead 
if you want to. 

Mr. Doherty: I am trying not to. I am trying to get him 
to tell his story. 

By Mr. Doherty: 

Q. Where was Mr. Kennedy walking at the time he was 
struck ? A. At beside the concrete. 

Q. Off the concrete road ? A. Y^es. 

Q. What happened just at the particular time that the 
car collided with him? A. What happened? 

Q. Did Mr. Kennedy do anything? Did he change his 
gait in any way, or move any way? A. After the ^ar hit 
him? 

Q. No. Before the car hit him? A. No, not [that I 
know of. 

Q. Would you say that Mr. McVey’s car went off 

281 the road, off the concrete, and struck Mr. Kennedy 
on the sidewalk, or the little walk underneath? 
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A. No. He just pulled up around behind him and hit him 
straight on up the street, and hit him—that is the way it 
happened. 

Q. Did you notice Mr. Kennedy step up on the high part 
of the concrete just at the time he was struck? A. No, I 
did not notice that. 

Q. Did you notice his feet at all? A. No, sir. 

Q. As 1 gather from your statement there is a concrete 
road approximately twelve feet wide that the automobiles 
were running on at that time. Is that right? A. That is 
right. 

Q. And off to the side on the right is another place 
where people walk. Is that right? A. No, that ain’t right. 

Q. Would you say—or when you say opposite the road, 
when he was walking opposite the road, will you again ex¬ 
plain what you mean by that? 

By the Court: 

Q. You mean alongside the road or on the side of the 
road ? A. Alongside the road. 

Q. He was not on the concrete then? A. No, sir. 

By Mr. Doherty: 

Q. Did you continue—you say Mr. Kennedy, 
282 when he was four feet away from the car, or the car 
was four feet away from Mr. Kennedy—did you no¬ 
tice how he walked ? Did you notice whether he stepped up 
or did other movements? A. No, I did not notice that. 

Q. You did not notice whether he was walking straight 
ahead, or anything else? A. No. I did not notice that. 

Q. And, after he was struck, what did you do? A. I 
picked him up and put him in the car. 

Q. Did not Mr. McVey help to put him in the car? 
A. That is right. i 
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Q. He helped ? A. Yes. 

A Juror: He said “No.” 

By Mr. Doherty: 

Q. Did Mr. McVey help Mr. Kennedy? A. No, sir. 

Q. Do you know what way he helped to put him in? 
A. What way? 

Q. Yes. What did he do ? Did he take part of his body 
and help lift him ? A. Yes. 

Q. And who else helped? A. Elmer Saunders, I be¬ 
lieve it was, and Josh. 


294 DOCTOR JULIUS S. NEVIASER 

DIRECT EXAMINATION 
By Mr. Doherty: 

Q. You are Doctor Julius S. Neviaser? A. Yes, sir. 

Q. A practising physician in the District of Columbia? 
A. Yes, sir. 

Q. How long have you been in practice here, Doctor? 
A. Sixteen years. 

Q. Do you specialize in any particular branch of medi¬ 
cine ? A. Orthopedic surgery. 

Q. And how long have you specialized in orthojjedic 
surgery? A. Thirteen years. 

Q. Thirteen year? A. Yes. 

Q. Where did you go to school, Doctor? A. George 
Washington; D. C. 

Mr. Offutt: I agree to his qualifications, but I don’t want 
. Mr. Doberty— 

Mr. Doherty (interposing) You agree he is an expert in 
that line? 
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Mr. Offutt: Yes, indeed. 

295 By Mr. Doherty: 

Q. Did you have occasion to examine Bernard F. Ken¬ 
nedy^ the plaintiff in this case? A. Yes, sir. 

Q. When? A. November 24 of this year. 

Q.i And that was at my request? A. Yes, sir. 

Q. And where did you examine him, Doctor? A. In 

mv office. 

* 

Q. And what did that examination consist of? A. I 
went through his history of his complaints, his past history, 
his physical finding; we took x-rays and all that. 

Q. Did you take the x-rays yourself ? A. Yes, sir. 

Q. How long did that examination take, Doctor? A. I 
can tell vou. 

Q.i Approximately? Was it a thorough examination? 
A. Oh, yes. 

Q. And what part of the body did you examine ? A. I 
stripped him and did a complete orthopedic-physical, par¬ 
ticularly in relation to the spine. 

Qj In relation to the spine particularly? A. Yes. 

Q. And what did you find, Doctor? A. Do you want 
me to read the physical findings on his spine? 

Q. That will be all right. A. I remember that 

296 the patient stood with a definite sway back; also with 
a tilt to the left. 

Q. What do you mean by that, Doctor? A. It is a form 
of poor posture; they stand like this (indicating). 

Q. And that is a natural posture—it is unnatural to a 
certain extent, but natural to some people? A. That is 
right. A lot take it. We do not regard it as natural. 

There was more or less round shoulder. 

For the lumbar spine, which is the low back, there was 
no ^pasm of the lumbar muscles, which are the muscles in 
the low back. 

Flexion of the spine is restricted about a half of normal. 
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There was no backward motion, right and left. 

Flexion was restricted and most of the motion take^ place 
at the upper lumbar spine. 

The motion in the middle of the back or runs to the mid¬ 
dle of the back rather than to the low back which vou ex- 
peet to see normally. 

Palpation reveals tenderness over the spinous process of 
the third lumbar vertebra which is one of the lower joints 
in the back. However, when the patient’s attention is di¬ 
verted, no such tenderness was elicited. 

The jarring test is negative: we have the patient jar his 
feet on the ground to see if there are any reflexes it any 
point in the back. That was negative. 

Sitting in a chair, bending over, touching his toes; sit¬ 
ting with knees straight he could barely touch his 
297 ankles with the tip of his fingers. 

The test we call straight leg raising one hundred 
degrees, and the patient offered some voluntary resistance 
to this test. 

Having the patient laying on his face there was also some 
tenderness over the same lumbar vertebra, but when we 
diverted his attention, this tenderness was gone. 

We found no changes in his reflexes. 

One leg was an eighth of an inch shorter than the other, 
which probably accounted for his tilt that we found. 

The arches of his feet were somewhat weak but, as a 
whole quite satisfactory. 

The general alignment and appearance of his legs was 
good. There was no malalignment in the legs. 

The knees, the motions were complete, anterior anq pos¬ 
terior. The body was freely movable and there was some 
crepitation of motion of the knees which suggests eaFy ar¬ 
thritis or some arthritic changes in the knee joints. 

We x-rayed the man’s lower dorsal lumbar spine and 
sacro-iliac joints and they revealed some indications of 
some changes. 
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Q. What did they come from? A. Well, they were met¬ 
abolic in nature. 

You see them in a person of his age; we term that as 
some form of arthritis. Some do. I prefer to call it meta¬ 
bolic. You see it in the majority of people between 45 and 
50. 

Q. Was there anything in the x-ray or your findings that 
indicated he was suffering from some injury caused 

298 by trauma? A. He had a little change on the an¬ 
terior portion of the third lumbar; I thought that this 

was the result of an old injury. 

Q. Have you looked at any other x-rays ? A. I saw the 
x-rays taken in January and compared them with the ones 
I took and the appearance was the same which would indi¬ 
cate that these changes which we found in the x-rays in 
November existed prior to his injury in January. 

Q. i Did you find that he was suffering from anything at 
that time which would prevent him from working as an 
electrician? A. My opinion at the time I examined him 
was that this patient may have had an old injury of the 
spine, but at the present time there is not any significant 
clinical findings that justify all the patient’s complaints; 
certainly I see no reason why he could not perform the 
duties of his occupation, that of an electrician. 

Q. Did you make any x-rays of his legs? A. No. sir. 

Q. i You did not bother with that at all? A. I had good 
range of motion but had no complaints about it so I did 
not x-ray his legs. 

Q. There was no complaint at all about his leg when you 
talked to him? A. No. 

Q. Did you notice the x-ray of the leg, the left fibula, 
taken in January? A. Yes. 

299 Q. W r ould you say under ordinary circumstances 
a cast should be put on a leg of that type? A. Some 

men would and some would not. In fact, the injury was 
very slight; it was very trifling. 

Q. And would you put a plaster cast on that over any 
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period of time? A. If I put a plaster cast on it I would 
probably do it for ten days; that is all. 

Q. Would there be anything to prevent the man from 
moving around? A. Well, if you can put a walking plas- 
ter which has a little iron you can put weight on, or cratches 
—it would depend on who treated him. 

Q. It would not necessitate him going to bed, though? 
A. No. 

Q. I gather from your statement, Doctor, that you found 
nothing definite in your examination of this man that would 
prevent him from going ahead and doing his work now? 
A. No. did not. 

Q. And nothing that would show injury relating back to 
the 15th of January, 1943? A. No, sir. 

Mr. Doherty: Your witness. 

CROSS EXAMINATION 


301 Q. Now, if a man had a sacro-iliac sprain or a 
lumbo-sacral sprain, and claimed he suffered pain, 

and claimed he suffered pain, and there was nothing in the 
x-ray you could find to show cause for it, you would Either 
have to accept the fact he did have pain or reject it Is 
that right—to make a proper estimate of his condi- 

302 tion. A. Let me elaborate: 

If a patient come in and complains of pain in his 
back, and the physical examination is essentially negative, 
and the x-rays are essentially negative, you can only tell 
the patient you find nothing to substantiate his complaints 
and there is some difficulty to treat the patient becaus^ you 
do not know what you are treating him for. 

Q. Yes. Now, suppose he indicated—you did find some 
limitation of motion? A. That is right. 

Q. Now, the limitation of motion you found, you attrib¬ 
ute to the arthritic changes? A. No. I attribute it td> the 
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chronic postural back strain he had, with a sway back and 
the round shoulders—that is an old postural condition he 
probably had for ten of fifteen years. 

Q. Did he claim it pained him at times? A. He told 
me he had pain. 

Q. Yes, sir. Now, accepting that as true, that he did 
have pain, Doctor, and accept, if you will, as a fact, that 
he was struck in the back by an automobile going about ten 
miles an hour while walking along a road with a couple of, 
with a blow torch in one hand annd a funnel in the other 
hand, and 

Mr. Doherty (interposing) I did not understand he was 
struck in the back. I understood he was struck in the leg. 

A Juror: No. 

The Court: What’s that? 

303 Mr. Doherty: I understand he was hit in the leg. 

The Court: I understood he was hit in the back. 

Mr. Dohertv: Was it? 

•> 

Mr. Offutt: That is the way I understand it, and he was 
thrown through the air about ten feet, approximately, and 
knocked off the concrete road on the dirt portion of the 
road and he was dazed and semi-conscious, and he was ex¬ 
amined a short, a very short time afterward, and found to 
have a possible linial fracture of the left fibula, an x-ray 
was taken and that confirmed, and he suffered pain from 
that time on in the area of his back, and before that time 
he had had no pain of any kind. 

Bv Mr. Offut: 

Q. Consider, doctor, these other findings you have found, 
physical findings, from the x-rays or your physical examina¬ 
tion, together with the history of this patient, doctor, and 
will you tell us whether, in your opinion, the pain which he 
complains of is reasonable, or reasonably likely to be related 
to that accident? A. Well, those are all assumed to be 
true? 
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Q. Yes. A. But if I may elaborate and deduce, I can 
not conceive of a man walking along ten miles an hour 
could be hit and have a fracture of the fibula, which would 
have to be a direct blow; it has to be in that area. I do not 
know what kind of a car it was. I do not see how a car eould 
hit him in the back. Most cars, the broader portion of the 
car that we call the bumper, we have bumper-fractures you 
know, for the first thing that would hit him would be 
304 the bumper. 

I know of no mention being made from the story 
that he had any bruise or contusion of the back. So I must 
deduce he had no direct blow to his back. 

I also feel, considering his x-ray, and his age as being 
fifty-seven, I can not conceive of any changes, physical, that 
would not exist probably prior, or have existed quite some 
time. That is natural. I have to assume those things. 

Q. I ain asking you to accept that as a fact, not assume 
some other way the accident could happen, but assume it 
happened the way I told you. A. Except that I never ex¬ 
amined the man before, and, after his injury I could not 
answer it. 

# # # * 

% 

309 EE-DIRECT EXAMINATION 

By Mr. Doherty: 

Q. Doctor, just one question: 

You did not find any strain in this case, any 
any strain in this case? A. No. We describe—the 
is strain, and he has a chronic postural back strain. 

I do not deny that he has back trouble. 

Q. Not in any way attributable to the injury? I 
to the accident ? A. I could not prove it. I did not see 
until November. 

Q. But taking into consideration the x-ray in 
and yours? A. I would say from the appearance of jthe 
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two x-rays I could not connect the accident with his back 
trouble. 

Mr. Doherty: That is all. 

90 

mm* 

312 JOSH JONES 

m # ♦ 

DIRECT EXAMINATION 

Q. Now, on January 15,1943, where were you employed? 
Keep your voice up. A. Metropolitan Job. 

313 Q. Where? A. Down on the Metropolitan job. 
Q. Is that the Parkfairfax Development near 

Alexandria? A. That’s right. 

m m m 

318 Q. What were you doing when the accident hap- 
i pened? A. We was walking up the road. 

Q. Did you see the automobile before it struck the man? 
A. Yes, sir, sure I did. 

Q. Where was the man walking? A. The maj was 
walking about 12 or 14 inches on the right side going up the 
hill. 

Q. That is, he was 12 or 14 inches from the right hand 
edge of the concrete? A. From the right hand edge of 
the concrete. 

Q. How far were you from the man when you first saw 
him? A. Well, I guess a little better than the length of this 
court room. 

Q. How much farther would you say than the length of 
this court room? A. Not very much. I was around about 
100 feet from it. 

! Q. A hundred feet? A. Yes. 

319 Q. Now, where was the automobile when you first 
i observed it? A. Well, it was coming up the street 

behind us. 
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Q. Was it on the dirt? You see this line here (indicat¬ 
ing?) A. Yes. 

Q. The heavier line in the center. There are three Jines 
here. This on the west side of the road, and this is wha t the 
road would be when it is completed (indicating.) .A 
That’s right. 

Q. And those lines show an amount of concrete ijrom 
there to there (indicating) which was completed? A. lyes, 
sir. 

Q. Now, when that car came along was it on the dirt 
portion of the road or on the concrete portion? A. wthen 
it passed me? 

Q. Yes ? A. It was on the concrete. 

Q. Can you tell us anything about the speed? Do jyou 
drive an automobile? A. Yes, sir. He was running arofmd 
12 to 15 miles an hour when he passed me. 

Mr. Doherty: What was that ? Read the answer. 

The Reporter: (Reading:) 

“Ke was running around 12 to 15 miles an hour whed he 
passed me.” 

By Mr. Offutt: 

Q. Was there any one else walking with you at the tiine 
when you were walking up there? A. Well, Sanders 
320 and Walter was along. 

Q. And where were you going? A. We was go^ng 
up the hill and pour a kind of “V” shape and let it set over 
night, so that we would have something to start on next 
morning. 

Q. By the way, was any one of you in charge of tins 
gang? A. The concrete gang? 

Q. Yes? A. I was. 

Q. Now, when this car passed you, and you observed its 
speed, tell us what happened from the time it passed you 
and you saw the man. A. When the car passed me, passed 
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us, he was on the concrete. It passed us, and just as he 
passed us he commenced running to the right side of the 
concrete, and when it got up to this fellow here, he was walk¬ 
ing along the right side of the concrete, and just as it got 
up to him it was running over about two foot from the edge, 
and when it struck him with the right fender and bumper, 
struck him and knocked him about 10 feet over in the mud, 
and I said to one of the boys: 

“That fellow run over that man. I wonder who it was.” 

We run up there, and he was just about knocked out; and 
when it stopped on the concrete it stopped about like this 
(indicating), about 12 or 14 inches from the edge on the 
concrete. 

Q. Do you mean the wheel was 12 or 14 inches— A. 
(Interposing:) From the edge. 

321 Q. Off the edge? A. No, about 12 or 14 inches 
from the edge. 

Q. That is the side of the automobile itself? A. That’s 
right 

Q. Did the automobile driver sound a horn before he 
struck this man? A. No, sir. 

Q. Which direction was the man walking that was struck 
by the automobile? A. Up the hill. He had a blow torch 
and some other kind of a little pail, and it went over in the 
mud. 

Q. Do you know what happened to that? A. Well, 
Walter Jones got that—one of the truck drivers took it down 
to the shack. 

Q. Did you notice a manhole along side of the road 
where this accident happened? A. Sure, I saw him come 
up out of the manhole. 

Q. How far did he walk on the concrete from the man¬ 
hole before he got struck? A. He walked about 40 feet 
from the manhole before he got struck. 

The Court: On the concrete? 
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The Witness: He come up out of the ground on the con¬ 
crete. 

The Court: Do you mean he walked 40 feet on the I con¬ 
crete before he was struck? 

The Witness: Yes. 


325 


332 


CROSS EXAMINATION 


was 


he 


Q. Where was Mr. McVey’s car? A. He 
on the concrete about 200 feet back. 

Q. Did you notice how fast he was going? A. About 
12 to 15 miles an hour. 

Q. And then he passed you? A. Yes, sir 
333 wasn’t running fast. 

Q. How were you walking, side by side? 

Yes, sir, until he come up close to us and then we got over 
to let him go by. 

Q. You could hear the car coming, could you? A. Yes, 
sir. 

Q. The grade there is pretty bad, isn’t it? A. Not so 
bad. 

Q. It would run 75 percent grade? A. No, not fhat 
much. 

Q. It is almost going straight up the lane, isn’t it? 

Yes, but you wouldnt’ call it very much of a grade. 

Q. You wouldn’t call it very much of a grade? A. 

Q. You say you were about 100 feet from Kenned^ at 
the time McVey passed you? A. Yes, sir. 

Q. You were about 100 feet away? A. Yes, we were 
walking along, I guess about 100 feet 

Q. What did Mr. McVey’s car do after it passed yjou? 
A. It didn’t do anything. 

Q. Went right straight ahead? A. Yes. 

Q. Did it seem to be under control? A. It looked to 
me like he had lost control, or something, the way it was 
going— 


A. 


No. 
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Q. (Interposing:) It looked as if lie had lost control— 
The Court: (Interposing:) Had you finished your 

334 answer? 

The Witness: Beg pardon? 

. The Court: It is too late now, you have lost the connection. 
Go ahead. 

Mr. Doherty: I didn’t mean to stop him. 

The Court: I didn’t say you did. 

By Mr. Doherty: 

Q. What happened that made you think the car got out 
of control? A. It -was running to the right side of the 
road. 

Q. It was running to the right side of the road and 
still going 12 to 15 miles an hour? A. Yes, sir. 

Q. Could you see the driver? A. Through the hack 
glass. 

Q. What did he appear to be doing? A. I didn’t notice. 
Q. Did he seem to be looking ahead? A. I didn’t 
notice. 

Q What? A. I didn’t notice. 

Q. But you could see him through the back of the car? 
A. Yes, sir. 

Q. It was light? A. Yes. 

Q. And then what happened after he struck Kennedy? 
A. He come on up, and if he had stayed in the middle of 
the street there wouldn’t have been no accident, but he got 
here (indicating) he run off to the right. 

Q. Whereabouts did he hit him? A. Right in 

335 here (Indicating.) 

Q. Stand up and show the jury. A. (Witness 
indicates.) 

Q. On the leg? A. Part of the leg. 

Q. Come out here and show the jury where it struck 
him. A. He was coming up like this (indicating) and the 
car come and struck him. 
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Q. Would you say above the knee! A. I guess it Vas. 

Q. Or was it below the knee? A. Where the car would 
hit him, the bumper and fender. 

Q. The bumper and fender? A. Yes, sir. 

Q. Which bumper and fender was it that hit him? A. 
The right one. 

Q. But when you are showing this part to the jury would 
you say it was here or there on my leg (indicating) where 
he was struck? A. Just about here (Indicating.) 

Q. On the back of the leg? A. Yes, and on the side*. 

Q. On the side; and what happened to Kennedy a^ter 
he was struck ? A. He was knocked out. 

Q. You said something about being knocked 10 feet. 
A. It knocked him about 10 feet off the concrete to the 
right. We measured it. 

Q. It knocked him off? A. It sort of rolled him 
336 off. 

Q. Did you get to the car, or get to Mr. Kennedy 
before Mr. McVey got out of the car? A. Sure. 

Q. You were 100 feet away when he hit him? A. Yes, 
sir, but after he hit him he run on up there. 

Q. How far did he get after he struck him? A. He 
didn’t go any place. 

Q. I mean Mr. McVey, how far did he go after he stnick 
him? A. I guess he stopped in a couple of feet after he 
struck him; the way the car— 

Q. (Interposing:) Now, the way— 

The Court: (Interposing:) Wait a minute. 

The Witness: The way the car was setting, if he had £:one 
maybe a couple of feet he would have gone off the concrete 
himself. 

• * • 

345 REDIRECT EXAMINATION 

By Mr. Offutt: 

Q. When this man was struck the impact between the 
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man and the automobile occurred rather quickly, didn’t it ? 
A. That’s right 

Q. And could you tell with any certainty whether the 
i car hit him on the leg, or on any other part of his 
346 body, or just struck him on the leg where you have 
indicated? A. I wouldn’t say, but from where the 
car struck him I think it was kind of on the side of his leg. 
Mr. Offutt: I think that is all. 


389 DAVID A. McVEY 


# # % 


I DIKECT EXAMINATION 

By Mr. Doherty: 

Q. You are David A. McVey? A. Yes sir. 

Q. You are one of the defendants in this case? A. Yes 
sir. 

Q. Where do you live? A. 3207 North Central Avenue, 
Chicago. 

Q. For whom are you working? A. McNulty Brothers. 

Q. How long have you been with them? A. 19 years 
the 24th of last July. 

Q. What is your position with them? A. Superintend¬ 
ent of lathing. 

Q. What does McNulty Brothers do? A. Lathing and 
plastering and accoustic contracts. 

Q. Directing you attention to the 15th day of Novem¬ 
ber, 1942, where were you? A. Most of the day on 
390 the Fairfax Project. 

Q. Were you employed out there at that time? 
A. Yes sir. 

Q. McNulty Brothers were doing some work there? A. 
Yes sir. 
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Q. What kind of work? A. Lathing and plastering;. 

Q. How long had you been out there on that job? A. 
Why, it was about the 23rd or the 24th of October we sta.rt- 
ed out there. 

Q. That was 1942? A. 1942, yes sir. 

Q. Wliat were your duties on that job? A. Supervis¬ 
ing. 

Q. And were you there on the 15th of January, 1943? 
A. Yes sir. 

Q. Were you in the vicinity of Valley Drive or that pro¬ 
ject that day? A. Yes sir. 

Q. And you collided with the plaintiff in this case? A. 
Yes sir. 

Q. Which way were you driving? A. South. 

Q. On Valley Drive? A. On Valley Drive; part of it 
mud, and when I got to this ramp I went on the concrete. 

Q. Still Valley Drive? A. Yes sir. 

* # # 

391 Q. As you came up that road approximately how 
fast were you traveling before you got on the concrete? 
A. You could not travel very fast; it was a dirt road; you 
could go may be ten miles an hour up there. 

Q. What was the condition of the road, Valley Drive, 
so far as concrete was concerned on the 15th of January, 
was it all completed ? A. No sir. 

Q. Will you state to the Court and jury the condition of 
that road on that day? A. Well, the concrete had been 
poured down I would say 200 or 300 feet in south of where 
these shanties were, and it stopped there. These shanties 
I refer to were where the electrical cavitis were; I think the 
plumbers had some shanties there; there were three or four 
of them. 

Q. Was that fully completed so far as concrete, or just 
one part ? A. It was completed, but they would not allow 
you to go on it. 
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Q. Was the entire road bed completed? A. No sir, 
just one third of it. 

Q. That was one of those ten foot drives? A. 

392 Yes sir. 

Q. Approximately where did you go on the con¬ 
crete? A. Well, they had for quite a distance they had 
had it in for some time, but they had it blocked off there; 
they had these trestles there so you could not come on it, 
and to come out on that project you had to go clean around 
and come out the other way. 

Q. When you went to the project how did you get to it? 
A. On these ramps. 

Q. What kind of ramp was it ? A. Mud and clay thrown 
up. 

Q. Had that been there some time? A. It had been 
there a few days at least. 

Q. Will you tell the jury just how you got on the con¬ 
crete, and what you did when you got on it, and what hap¬ 
pened? A. This ramp was built up may be eight or ten 
feet in length. 

The Court: Don’t you think if you turn that blackboard 
around the jury would understand it better? 

Mr. Doherty: This is not a very accurate description. 

The Court: I think the jury will understand it better if 
you use what we have been using all of the time. If you 
want to be more accurate, you can use the map. 

« 

By Mr. Doherty: 

Q. Is that plat accurate enough? A. Well, I have been 
listening to them, and I think I could possibly go along with 
it. 

Q. Are these man holes in the proper place as far as 
the concrete drive way is concerned? A. Well, I 

393 would say they were not exactly right in that road- 
I way. They were not that far off. 

Q. How far was the ramp away from the man hole? 
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A. There were two man holes. I did not notice th^ one 
they say is 500 feet from there, (indicating.) I kno^ the 
one 300 feet south. 

Q. And the ramp you speak of is where? A. About 
300 feet north of that man hole. 

Q. Put that manhole 300 feet away? A. Yes sir. 

The Court: I understand vou to sav that the accident took 
place about 300 feet north of that south man hole,- i§ that 
rignt? 

The Witness: That is right. 

The Court: The last thing you said was that the )*amp 
"was 300 feet north of that man hole ? 

The Witness: The ramp was 300 feet, and that is where 
the accident occurred. 

By Mr. Doherty: 

A. If this is 500 feet (indicating) the ramp would be 
about here ? 

. That is about right; if this is 300 feet here, and they 
are 500 feet apart. I don’t know the measurements between 
them, for I don’t remember the other one. 

Q. But you do know the ramp you went up was approxi¬ 
mately 300 feet from that man hole ? A. Yes sir. 

Q. Now, show which way you were traveling? 
394 A. I was traveling from the north. I had come down 
here some distance from our field office, and this is 
where the trucks and cars had to come until they got to this 
point (indicating), where they built a ramp, and you had to 
make a short turn, and I came over like this (indicating), 
and this is only 12 feet wide, and it took pretty nearly all 
of that road to turn; and I reached about that point (indi¬ 
cating) when this gentleman put his left foot on the road. 

Q. Had you seen Mr. Kennedy before he got on the r pad ? 
A. Yes sir. 

Q. Approximately how fast were you driving? A. ildo 
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not think I was going over a couple of mile an hour. There 
was just room there to turn. 

Q. When you first saw Mr. Kennedy, where was he 
walking? A. There was a path there where they walk 
along the side of the road. 

Q. Did you blow your horn ? A. No sir. 

Q. What hapepned just as you got on that road; what 
did Mr. Kennedy do? A. Well, Mr. Kennedy when I got 
on the road— 

Q (Interposing) On the concrete? A. Yes sir. I had 
seen him coming may be 12 or 15 feet. He was walking on 
the pathway, and when I got upon the road and was going 
to turn around he got within two or three feet of my car, 
and while I was turning around, he walked faster than the 
car was going. 

Q. When you say, turning around, were you turning 
yourself or the car? A. I was turning the car. 

395 Q. To go what way? A. South up the hill; and 
when I got around just about to start up, he stepped 
his left foot up on the pavement. 

Q. On the concrete road? A. That is right; and I do 
not know what come in contact with him, either the bumper 
or the fender, annd he fell to the ground. 

Q. Wes he trown through the air at all? A. No sir. 

Q. What happened then ? A. I felt sorry. I had never 
had anything like that before, and I got a little nervous I 
guess, and I asked him— 

Q. (Interposing) Did you stop you car? A. Oh yes. 

Q. How long did it take to stop your car? A. The car 
stopped as soon as I touched it. I wanted to be sure he was 
out of position after he fell down. 

Q. And when you stopped it it was a little bit on an 
angle? A. Yes sir. 

• • • 

397 Q. What happened when you got to the First Aid 
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Station? A. We went in the First Aid Station, and 
398 this man Thompson said, “May be it would be well 
to give him a drink,’’ and she said she had no liquor 
on the place, but she gave him something to drink, and pat 
him in a chair. He had kind of tripped, and she felt of h^m, 
and said she could not feel anything, but for his benefit he 
should go to some place in Washington, and see the doctor. 

Q. Did the nurse ask any questions of anybody in that 
First Aid Station as to how it happened? A. Yes sir, 
she took a report of it. 

Q. Who gave her that report ? A. I could not say; we 
were all talking until Mr. Thompson left. 

Q. Between you and Mr. Kennedy, w r ho made the state¬ 
ment, you, or Mr. Kennedy or both ? A. I think we agreed. 
He agreed that he was off the road. 

Q. That he had been walking along the road? A. That 
he had been walking along the road, and he did not know 
why he stepped up at that time. 

Q. Then were you there when Mr. Kennedy left? A. 
Yes sir. 

Q. Then where did you go ? A. I waited there to take 
him to this clinic in Washington, and he said I did not have 
to do that; he would go back and go with the people he was 
with, and I took him back within 50 feet of the shanty, and 
he got out and walked from there over. 

• • • 

400 CROSS EXAMINATION 

* • • 

407 Q. When you started on the ramp, where was the 
man at that time ? A. He was on the opposite of the 

ramp. 

Q. So he was over on this side of the ramp? A. He 
was on that side of the road. 

» 
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Q. He was on the concrete side, I think you said, walk¬ 
ing on the beaten path? A. Yes sir. 

Q. You never saw this man hole there (Indicating)? 
A. No sir. 

Q. And you never saw these colored men that testified 
they were walking up there? A. No sir. 

Q. You came right on this part of the road? (indicating.) 
A. That is right. 

* # w 

408 Q. As you came in, where was this man, the 
plaintiff, in relation to where you came up on the 

ramp, was he out here (indicating), or back of you, or 
where was he? A. He was back I should say may be 12 to 
15 feet. 

Q. You saw him? A. Yes sir. 

Q. Was he walking fast or slow? A. Just a general 
walk, I would say. 

0. Did he have something in his arms? A. He had 
something. 

Q. Was he close to the concrete? A. Eight along side 
of it 

Q. Could you estimate how close to the edge of it? A. 
I would say six or eight inches. 

Q. As you started your turn, how close did the end of 
your car come to him before the collision took place? 

409 A. I would say I was over—the fender was over 
near the edge of the concrete; it took pretty near 12 

feet to make the turn around, annd as I say before, when 
I first saw him he was 12 or 15 feet away. 

Q. Back of you? A. Yes sir, and when I was going to 
turn around,—when I was going around, he was back two 
and a half or three feet. He had gotten two and a half to 
three feet of the front where the bumper would be while I 
was turning around. He was walking faster than I was 
going; and then when I was about turned around to start 
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south he absent-mindedly put one foot out up on the pave¬ 
ment. I don’t know how he got hit. 

Q. You were looking at it! A. Yes sir. I stopped the 
car as soon as I touched him. 

Q. You were looking at him all of the time up to the 
time of this collision from 12 to 15 feet back? A. I would 
not say my eyes were on him all of the time. I was watching 
the car too, but I saw him. 

Q. Did there come a time when he had passed your car? 
A. I didn’t see him pass it, for he never got any further 
to the front than that left leg there. 

Q. He never got farther ahead of you, you say, than 
the front end of your car? A. That is right, unless it 
might be inches. 

Q. How many inches would you say he got ahead of tie 
front of your car,—he was along here (indicating), and you 
straightened out and you started to go ahead,—now, 
410 how far ahead of you was he then? A. The c^r 
was never fully straightened out. 

Q. How far to being straightened out was it! A. 
don’t know; may be 45 with the road, that is, the body of tjie 
ear; of course, the wheels were turned more than that. 

Q. Would you say as much as this (Indicating)—like 
this pencil? A. No. that is more than 45. 

Q. Like that (Indicating? A. Something like that. 

.Q. How many inches was he ahead of your car then? 
A. I don’t know; he stepped up one leg, and he came fn 
contact with the car and I jamed on the brakes. 

Q. After you got to the angle you have indicated, his 
back was towards you then? A. His side. 

Q. He was looking ahead, walking ahead, and you we 
along here (Indicating) ? A. But he was walking to t|ie 
side. 

Q. And he walked faster than you? A. He walked 
faster than the car was going up this point. 
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Q. How far did he step over the edge of the road? A. 
Not very far. 

Q. How far? A. May be six or eight inches. My 
fender was along near the edge of the road. 

May be it would be eight inches, is that your testi- 
411 mony ? A. I think that us right. 

Q. He was not dazed at all? A. No. If he was, 
he did not show it to me. 

• # • 

414 Q. You deny what all the other witnesses that 
you were straight there, and struck the man, you 

deny that ? A. That road was not all repaired. 

Q. You deny you were up on the concrete, and were 
going along the concrete at the time you struck the man? 
A. That was not open. 

Q. You never noticed Mr. Kennedy until he was 12 or 
15 feet back of you? A. No sir, I noticed him farther 
back, but that is where he was about the time I was to turn, 
about 12 or 15 feet behind me, and while I was turning he 
got in front. 

Q. How far do you say Mr. Kennedy was away before 
you got to the point when you saw him 12 or 13 feet 

415 back? A. I could not say exactly. 

Q. Give us some idea; would you say 12 or 15 feet ? 
A. I would not like to go on record on that distance; I 
remember seeing him that is all. 

Q. But you can give us some idea—you can judge how 
long this court room is, and now can you tell us generally 
the distance you saw him walking along? A. May be 40 
or 50 feet. 

Q. From the time you first saw him until the accident? 
A. I think that is about right. 

Q. Was there any reason why you did not sound your 
horn that day? A. No; he was walking along there, and 
after he stepped up I did not have time; I just had time to 
jamb on the brakes. 
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417 


BERNARD F. KENNEDY 

• • • 

DIRECT EXAMINATION 
• * * 


420 Mr. Doherty: Now, No. 2, I do not see where the 
last clear chance doctrine comes in at all. It has 
been shown by our witness Mr. McVey that he saw this 
man 40 feet down the road, and he was walking on a beaten 
path, and there is nothing to indicate in any way this mm 
was going on the concrete. As I have said, I think this is 
a pure case of negligence or contributory negligence. 

The Court: Let me see the prayer just preceding. 

Mr. Offutt: We claim the last clear chance on the second 
page. 

Mr. Doherty: Even though he claims it, there is no e^ri- 
dence that would warrant the doctrine of last clear chance 
coming into this case at alL 

The Court: I know, but I want to see on what ground 
claims it. It does not say. He simply says, the last cl< 
chance doctrine— 

Mr. Offutt: Here it is, your Honor. It says, in view of the 
claim of contributory negligence. 

The Court: Show it to me. What that means, Mr. Doh¬ 
erty, as I understand it. There is no such thing as compara¬ 
tive negligence, but the courts wiggle around that and con¬ 
tradict themselves by applying the doctrine of last clear 
chance. 

Mr. Doherty: I cannot see where last clear chance 
into this at all. Here was Mr. Kennedy going along 
pathway, and there is no negligence the way Mr. 
says, but the way Mr. Kennedy has it, and his 
he was walking along the road, and the defendant 
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have blown his horn and warned him. But, the last clear 
chance or comparative negligence is outside of the case. 

The Court: The argument for them, as I see it is this, 
here is a man walking along 'within eight inches of the curb. 
Now, if he was apparently within danger and the driver had 
a reasonable opportunity of seeing him, he should have 
•warned him. That is what you have in mind? 

Mr. Offutt: Yes sir. 

Mr. Doherty: Aren’t you assuming too much. It has been 
brought out that the man was there at that particular time, 
and Mr. Offutt brought out that the defendant saw this man 
at least 40 feet along that particular place walking. Had 
Mr. McVey gone off the road, that would be another thing, 
but here is a different thing. 

The Court: Let’s see. Let’s look at this another 
422 way. According to his statement he was in a 16 foot 
car, and he said he just had barely room enough to 
make the turn, which means that his right front fender pro¬ 
jected out as he made the turn, and here is a man walking 
eight inches from the concrete. 

Mr. Doherty: The man was beyond the car. 

The Court: I am not sure the doctrine of last clear chance 
does not apply. 

Mr. Doherty: Here is the proposition, your Honor, we 
are either negligent or not, and Mr. Kennedy was either 
guilty of contributory negligence or not. That is my view 
of it, and I would object to any charge on last clear chance. 

The Court: I had a case, a most extraordinary case. The 
case went to the jury. There was not the slightest clear 
chance in the case, and there was a verdict for the defend¬ 
ant and the case went to the Court of Appeals, and the Court 
of Appeals just ruled,—they did not write an opinion, but 
they said last clear chance applied and sent the case back 
for a new trial. 

Mr. Offutt: Suppose this, your Honor. The jury could 
take this case, and they do not have to accept the version 
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of the plaintiff, or the defendant. They could strike all of 
that, and then they could say that Mr. McVey is mistaken 
as to where this accident happened; whether Mr. Kennedy 
was on the dirt road or not, they could say that Mr. Kennedy 
was walking along there, and Mr. McVey saw him 40 feet 
away, and he was making this turn, and he stepped over in 
front of the car; if he did that, then last clear chance would 
apply; that in going that 40 feet, Mr. McVey should 
423 have seen this man. 

The Court: May be that would be one reason why 
it would apply in this case. It would not apply on an ordin¬ 
ary highway. 

* * * 

The Court: 


Xow, how about the four of these damage prayers. 

Mr. Doherty: They relate to the question of permanent 
injury. I cannot seem to follow that permanent injury 
theory in this case. The doctors have all said this man has 
no permanent injuries attributable to this accident. Their 
own doctor said the only thing he had was arthritis, and he 
also said arthritis, a hidden condition, could be made active, 
but not in this particular case. 

The Court: He said it was possible, and the plain- 
424 tiff testified that he had this pain in the back. It j.s a 
question for the jury. It seems to me that where the 
doctor says that it is possible that this injury might have ag¬ 


gravated the arthritis, that coupled with the plaintiff’s testi¬ 
mony, that it is a question for the jury. 

Mr Doherty: He did not say it had in this particular case. 
He said the condition he found by the x-ray was there all 
along, and he would not suffer any more. I would be glad 
to have his testimony written up. The most time that Dr. 
Peckham said this condition would last would be a year and 
a half. Dr. Neviaser on cross examination stated the o&ly 
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thing wrong was a condition that had existed at least eight 
or ten years. 

The only thing here is that he says, “lam suffering now, 
and I was not before/’ Is there any way they can bring in 
the question of permanent injuries, when their own medical 
testimony is to the contrary. I think that is going pretty far. 

The Court: Of course, the rule is that the jury cannot 
speculate. Just because a doctor says a thing is possible 
does not give the jury an opportunity of finding, or making 
a finding. If the physician says it is possible to believe it 
will be permanent, it gives the right to its expression, no 
doubt about that. 

Mr. Doherty: That is right. 

The Court: But whether or not the plaintiff’s testimony 
couples with that of the doctors I don’t know’. 

i Mr. Doherty: The doctor testified it w*as possible, 
425 and further one doctor said he wras certain it had 
nothing to do with the accident; all of the medical 
testimony was to the same effect. 

Their own doctor says that a year and a half is the very 
most he would or could suffer. You cannot find any more 
in the record than that, that at the very most, it would be 
a year and a half. 

The Court: (Reading) “If you find from the evidence that 
the plaintiff will suffer in the future from his physical in¬ 
juries—” 

Mr. Offutt: May I make this suggestion as to how it could 
be changed,— that the plaintiff sustained physical injuries 
from which he might suffer in the future. 

The Court: That is the same thing. 

Mr. Doherty: I cannot agree with you. I concede that the 
Court can charge as to any injuries sustained, but I can¬ 
not go into any future stuff. I do not think it is proper. 

Mr. Offutt: You will not concede a year and a half? 

Mr. Doherty: The doctor said at most a year and a half. 
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The Court. If you find from the evidence that the plaintiff 
will suffer from the injury at any time in the future. 

Mr. Offutt: That is all right. 

Mr. Doherty: I object to that. 

The Court: I am not asking you to agree to that. But, 
what is your objection? 

426 Mr. Doherty: I do not think the evidence sustains 
it. 

The Court: The evidence is that the man is not a well man. 

Mr. Doherty: That is his evidence, his statement. There 
is no medical evidence. 

The Court: There does not have to be. 

Mr. Doherty: I appreciate that, but the doctors say what 
he has now has no bearing on the accident. 

The Court: I did not hear any of them say that. 

Mr. Doherty: Didn’t Dr. McNamara say he could not find 
anything? 

The Court: He had no clinical evidence. 

Mr. Doherty: Are you going to take the blanket evidence 
of the plaintiff? 


428 The Court: I will leave that in; any future expen 
is left in. 

Mr. Doherty: You are permitting my objection to that 
The Court: Yes. 

Mr. Doherty: And for the ground stated. 


Ise 

* 


• • • 

The Court: 

• • • 

Now, the first, fifth, sixth and seventh prayers are re¬ 
fused, and the third as amended, and the fourth as amended 
are granted. 

Mr. Doherty: And objection is noted. 

The Court: And the second is granted. 
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. Mr. Doherty: And objection to that on the grounds 
stated. 

Mr. Offutt: Now, will your Honor instruct the jury gen¬ 
erally that the plaintiff is required to prove negligence by 
a fair preponderance of the evidence, and the defendant 
as to contributory negligence. 

429 The Court: Yes. 

Mr. Offutt: Now, can I argue to the injury in con¬ 
nection with the contributory negligence theory of the de¬ 
fendant, if they find that the defendant failed to keep proper 
look out, or failed to give timely warning, then they should 
find for the plaintiff? 

The Court: There is no objection to you telling the jury 
that is the way you see it as to what he should have done. 

The last clear chance prayer is granted. 

Mr. Doherty: And we note our objection for the reasons 
stated. 

* * * 

430 THE COURT'S CHARGE TO THE JURY 

The Court: Ladies and Gentlemen of the Jury: 

In the course of your service, of course, you have been 
made rather aware of the fact that in a civil case the plain¬ 
tiff must sustain his position by the weight of the evidence. 
That is, the evidence of the plaintiff must be more satisfac¬ 
tory to you than the evidence of the defendant in order for 
you to find a verdict for the plaintiff. 

Now, on this question of negligence, the instructions which 
were read to you constitute the law, but insofar as this case 
is concerned, it can be stated very simply. If you believe 
that the defendant was negligent but the accident would 
have not happened unless the plaintiff had been negligent, 
if you believe the plaintiff was negligent and the accident 
would not have happened unless the plaintiff were negligent, 
vour verdict must be for the defendant. 


/ > 
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If, on the other hand, you believe either of two things: 

If you believe that the defendant was negligent but thAt 
the plaintiff was not guilty of any negligence by which the 
accident would have happened, you will find for the plain¬ 
tiff, and if you believe that the plaintiff was walking on the 
right side of this twelve-foot strip and that he was unaware 
of the fact that there was an automobile approaching, and if 
you believe that the defendant either knew or should have 
known that the plaintiff was unaware of the danger of his 
position, if he was in a position of danger, and if you believe 
that the defendant could have avoided the accident, under 
those circumstances your verdict should still be for the 
plaintiff. 

Of course, the last doctrine that I have discussec, 
431 which is the so-called doctrine of the last chance, is 
rather difficult to analyze in this particular case. If 
the plaintiff was walking on the right side of that twelve- 
foot strip, within a few inches, eight inches I believe the 
testimony is, of the side of the concrete, then, of course, ais 
so admitted by counsel for the defendant in his argument, 
there is no occasion for the accident anyway. 

Now, I think that is all it is necessary for me to call you]* 
attention to, except the fact that while the general burden 
of proof is on the plaintiff, of course, in this case, as in every 
other case, on the question of the plaintiff’s negligence in 
this case the burden is on the defendant. 

Is there anything further, gentlemen, that you can suggest 
that the Court tell the jury? 

Mr. Offutt: Two things your Honor: That if they fin 
there is negligence on the part of McVey, it will also be 
taken as negligence on the part of his employer, the McNulty 
Company; and the other was that if they find for the plain¬ 
tiff,they must find for the same amount against McVey as 
against McNulty. 

The Court: Well, of course, if you find a verdict for the 
plaintiff, you will find a general verdict against the defend- 
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ants. You do not separate the defendants. You simply say 
if you find a verdict for the defendant. The Court is not 
suggesting that you find a verdict for anyone. That is for 
you to decide. 

If you find for the plaintiff, you say for the plaintiff, but 
there is necessary to say in this case and state the amount. 

You may retire and proceed to deliberate your verdict. 
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Clement F. Preller 


Direct Examination 
By Mr. Offutt: . 

Q. State your full name. A. Clement F. Preller. 

Q. Where do you live, Mr. Preller? A. 2025 Second, 
Northeast. 

Q. And where is your office located? A. 403 Eleventh 
Northwest. 

Q. What is your business, Mr. Preller? A.. Business 
manager for a labor organization. 

Q. At which organization? A. Electrical Workers Union. 

Q. And is Mr. Kennedy, the plaintiff in this case, a menl- 
ber of that Union? A. He is a member of the organization, 
a member of the Pittsburgh Union, but he has been in 
Washington for a number of years. He has worked in oijr 
organization. 

Q. Mr. Clement, how long have you been in the Electrical 
Workers Union? A. I have been in this position eleven 
years. 

Q. Will you tell us what your duties are ? A. I have varied 
duties. One of the duties are the placing of men. We have 
an agreement with the contractors. Our men do not 
63 solicit their jobs. When he is out of a job he regis¬ 
ters at our headquarters, and he is eligible for a job, 
and when a contractor calls for so many men we place them 
on the job in that manner. 

Q. And in placing men do you place them as suited fbr 
the work? A. Electrical business is so varied, and we have 
specialists in different lines, so that we cannot place some 
men in a particular job. 

****••••• 

65 By Mr. Offutt: 

Q. (interposing) Did he have a cast on when you s^w 
him? A. I think he did. It has been pretty near a year. 
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I don’t want to be misled; we have ten or twelve men who 
are hurt all the time, but I used to see him each week or so, 
but it is pretty hard to say a year after the accident to say 
whether he had a cast on. 

Q. But that is a part of your duty also? A. Yes, to visit 
the members who are sick. 

Q. Now, to your knowledge did there come a time when 
Mr. Kennedy was returned to work on the Parkfairfax job? 
A. He was sent back. 

Q. And do you know about that, when they return? A. 
Oh, yes, they report in. 

Q. Through your office? A. Yes. 

Q. And when he returned to work can you tell us whether 
he was doing the general work he was doing on the job be¬ 
fore he was hurt, or whether he was doing something 
66 else ? A. No, I made arrangement with the superin¬ 

tendent on the job for him to do' some kind of work 
over there where he would not be required to do any lift¬ 
ing. 

Q. And from that time on until the job ran out was he em¬ 
ployed on that job? A. He was employed until he left. 

Q. When was that? A. I don’t remember right now, but 
I have the records. 

Q. Was it some time in August? A. It was some time in 
the summer. It was warm weather. 

Q. Now, can you tell us what the regular wages were 
there at the time he was hurt? A. Two dollars an hour. 

Q. And what was the week? A. They work six days a 
week, I think it is $108. 

Q. They work fifty-six hours? A. Fifty-six hours 
straight time and time and a half overtime. 

Q. Can you tell me whether or not they worked on Satur¬ 
day? A. I think they worked eight hours, and worked on 
Saturday. You understand that we had all kinds of places, 
and some work six and some eight. 

Q. You had a number of jobs under your supervision? A. 
Yes, we have had sometimes twelve hundred electricians, 
so it is hard to say. 
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Q. You say when he went back it was temporary, what 
■v^as that? A. Looking after the wiring, and things like 
that. 

67 Q. When they work on that kind of work do they 
get extra time ? A. The same thing on Saturday and 
Sunday. 

Q. Are they required to work on Saturday and Sunday? 
A. The maintenance men? 

Q. Yes. A. Yes, if it is needed. 

Q. And they work a seven hour week? A. Yes. 

The Court: Do you mean that? 

Mr. Doherty: Seven days. 

By Mr. Offutt: 

Q. Has he been able to be placed since the job was laid 
off? A. No. 

Q. Why? A. He has been incapacitated, and we haven’t 
had any light jobs that they could use him on. We havi a 
number of such men, and all the jobs are pretty well taken 
up. I 

Q. Now, have you a job available for him if he was able 
to do the work he was doing in 1942 when he went on the 
Parkfairfax job? A. Oh, yes, all our men are working. 

Q. And that has been true ever since he left? A. Yes, 
sir. 


76 Q. You may use that memorandum to give us the 
dates, if you have the dates on here. A. I was just 
looking for the dates I went to work for the Comstock Com¬ 
pany on this Fairfax Development. 

That was July 2nd. 

Q. What year? A. 1942. 

Q. And that is the date you got off the paper you just 
referred to? A. Yes, sir. 

Q. And did you work there continuously up to the time 
you were hurt? A. Yes, sir, I did. 

Q. What kind of work were you doing; any special kind 
of electrical work or general electrical work? A. Why, I 
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was doing general electrical work, all ’round, different 
things. 

i Q. Were you doing any work that required lifting? A. 
Yes; I did work that required bending pipe. 

Q. What kind of pipe? A. Why, pipe that we put our 
wires through. 

Q. What sizes? Different sizes? A. Well, it run from 
half an inch to an inch. 

Q. How would you bend that pipe? A. Well, with 

77 a kind of iron hickey you put down and bend, like a 
nail, to go around corners, so that your pipe will go 

around corners, and so forth. 

Q. That is, you didn’t have a machine that did it, but 
you did it by your own physical endeavor? A. Yes, sir. 

Q. Did that require the use of any backmuscles? A. Yes, 
sir. 

The Court: You push with one hand and pull with the 
other, don’t you? 

i The Witness: Push down and pull up. 

The Court: That’s what I say. 
i The Witness: If you get too much push you have to pull 
up on it. 

By Mr. Offutt: 

Q. That is, you have to push and pull it to get it in the 
exact angle that is needed? A. Yes, sir. 

Q. Now, Mr. Kenedy, had you been hurt before, in July, 
1942? A. Well, I have been hurt with a drill before I went 
to work on this other job. 

! Q. Where were you working at that time? A. I was 
working for the Pepsi-Cola Company, for Biggs and Kirsch- 
ner, in Washington. 

Q. Where was the job you were working on, in Washing¬ 
ton, Virginia or Maryland? A. In Washington. 

Q. In Washington? A. Yes. 

78 Q. That was the Pepsi-Cola plant? A. Yes, sir. 

Q. When was the injury received, can you tell us 

that? A. Can I look at that paper? 
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Q. Do you have the date on there? A. Yes, I think iso. 
(Referring to paper writing:) On April 27th. 

Q. 1942? A. 1942. 

Q. Now, when you went to work for the Parkfairfax de¬ 
velopment Company on July 2, 1942, I believe you stated, 
were you fully recovered from that? A. Yes, I was. 

Q. Who, if any one, had treated you for the injuries re¬ 
ceived in April, 1942 ? A. Dr. Simpson. 

Q. And where was Dr. Simpson 4 s office? A. It was bn 
Second Street, 300 Southeast. 

Q. Just a block away from where you lived? A. Yes, sir. 

Q. Where is Dr. Simpson now? A. Why, they took Mm 
away to the army. 

Q. Do you know exactly where he is? A. No, I don’t. 

Q. Have you attempted to learn where he was? A. Nq, I 
haven’t. I just saw his office closed up. In fact, it was just 
hearsay that he went to the army. 

Q. You inquired where he was and they told you 
79 he was in the army? A. Yes, sir. 

Q. And when did you inquire where he was ? After 
you got hurt in January 15,1943? A. Yes, sir. 

Q. Now, coming down to January 15, 1943, the day qn 
which you were hurt, what were you doing on that day? A. 
I was helping the cable splicers. One man stays, the cable 
splicer stays in the hole, and the worker that helps hiin 
stays above the hole, in order to heat the solder, and every¬ 
thing, and get everything ready in order to join the cables 
together by wiping them with this hot lead, or solder, 
rather. 

Q. And what would the cable splicer use in his operation ? 
A. He would wipe the joint. 

Q. Did he need to use any blow torch? A. Yes, he did. 
When he finished the joint he needed the blow torch. 

Q. What kind of blow torch were you using? A. It wsis 
a regular blow torch, and you burned gasoline. Y(^u 
pumped it up and it would flame. 
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Q. Now, where was the manhole in which the work was 
being done, the splicing of the cable ? A. It was along that 
Valley Road. 

Q. Valley Drive, do you mean? A. Along the south part 
of it. 

Q. What was the condition of the surface of that area ? 
Was it flat, hilly or level? A. There was a small 

80 grade running down from the south part. 

Q. Where was the grade? Was it in the place 
where you were working? A. Where I was working. 

Q. And was there another manhole farther down the hill? 
A. Farther down the hill. 

Q. And who was in the manhole farther down the hill? 
A. A man by the name of Kelly. 

Q. And who was in the manhole you were working on? 
A. A man by the name of Thompson. 

Q. Now, looking at this rough sketch; can you under¬ 
stand this sketch, the north up here and the south down 
at the bottom? (Indicating.) A. Will you push it around? 

Q. We can’t push it around. A. I was working at the 
south end, whatever it would be. 

Q. This is the south end down here. (Indicating) A. 
That is the hole I would be in, or by the hole where I would 
be. 

Q. Were you on the west side of the roadway or east side 
of the roadway? A. It was on the right side, whatever side 
that would be. 

Q. Right side as you went south? A. Yes, that would be 
east—well I imagine that would be the west side of the road. 

1 Q. As you came on to the Parkwayfairfax job where you 
were working would you go south ? A. Go South. 

81 Q. And it would be on your right? A. Yes, sir. 

Q. So we can agree that is west? A. Yes, sir. 

Q. Now, the hole Kelly was in was down at the bottom of 
the hill here, you say? A. Yes, sir. 

Q. And how much distance was there between the two 
manholes? A. I would say about 500 feet. 
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Q. And how big are those manholes? A. Well, big 
enough for two men to get into, but not so comfortable for 
two. 

Q. And about how deep are they? A. Well, they are 
about 8 feet deep. 

Q. Now, was that roadway, Valley Road, paved at that 
time? A. There was only one section of it paved. 

Q. And with reference to where you were in the manhole, 
which section was it? A. It was the section nearest to the 
manholes. 

Q. And how wide was that section of the highway? A. 
Twelve feet. 

Q. And was it a reinforced concrete highway? A. Yes, 
sir. 

Q. And what was the width of the road to be finally, do 
you know? A. Thirty six feet. 

Q. Were there any sidewalks in? A. No, th^re 
90 were no sidewalks in, no. 

Q. And this manhole where you were working, how 
far was it from the edge of the concrete walk, or road, that 
was finished? A. I would say it was about 7 feet. 

Q. About 7 feet, and you say it was about 12 feet wide, 
and the other two sections would be 24, making a total of 
36 feet over all? A. Yes, sir. 

Q. Now, can you tell us what it was on the east side be¬ 
yond where the roadway would be; what sort of ground was 
it, level, or hilly, or down in the valley like? A. Wellj it 
had a grade, but it was level. 

Q. Were there any buildings on the left? A. On the left 
or right of the road? 

Q. Having in mind the manhole where Mr. Kelly \f as 
working, were there any buildings right alongside of that, 
or were they farther to the south? A. There was build¬ 
ings alongside of that. 

Q. Now, these buildings on the east, were they up on 
grade, up on the hill, or down level with the roadway? A. 
It was level with the road. 

• ••» •••••• 
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$1 Q. And was that hill continuous all the way up to 
the shanty from where you were working? A. Yes, 
a kind of step grade. 

A * A A ^ u ^ - 

96 Q. What was the next thing you remember after 
you felt like something fell on you? A. I could hear 

a lot of yelling, and somebody said, “Pick him up, pick 
him up,” but I couldn’t see nothing. My eyes seemed to be 
open but I couldn’t see anything. Everything seemed to 
be dark, but I could hear pretty good. 

Q. What else happened, if anything? A. Well, it seemed 
to me like they picked me up and put me in a machine, and 
then I heard somebody say, 

“You had better tell his partner what happened,” 

97 and then the partner came, and then, with Mr. Mc- 
Vey’s car—certainly I was coming too gradually 

that is to my senses—and they took me to this first aid sta¬ 
tion. 

At that time I didn’t know what was the matter with me. 
I knew I was injured: 

The Court: We will have a five minute recess, 
i (Thereupon a short recess was had following which this 
then occurred:) 

The Court: Proceed: 

By Mr. Offutt: 

Q. Now, on the way from the point where you remember 
being put in the car up to the first aid station, did Mr. 
McVey say anything to you? A. Well, he said he didn’t see 
me; that if he had the acident wouldn’t have happened. 

Q. Did he say anything else that you recall ? A. He said 
I didn’t need to worry, that everything would be taken care 
of, stuff like that. 

98 Q. Now, Mr. Kennedy, were you given any instruc- 
i tions by the nurse as to what you should do? A. The 
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nurse gave me instructions. She gave me a cane and {old 
me I should report to the clinic that night, the Washington 
Clinic. 

Q. Is that on Rhode Island Avenue Northwest? A. Rhode 
Island Avenue, yes, sir, Northwest. 

Q. How did you get out of the first aid station ? A. Well, 
Thompson had left then. He was worried about his torch 
being lost, and things like that, and Mr. McVey helped me 
back out into his car again. 

Q. That is, Thompsan left before the nurse had completed 
examining you, and gave you the cane, and sent you out? 
A. Yes. 

99 Q. Was there any bandage put on your leg at that 
time? A. Even yet I can’t recall, but it seems to me 
that there was a bandage put on my leg. 

Q. Now, were you suffering any pain at that time? A. 
Well, I don’t know, that is, I didn’t know where I was hhrt 
the most like, everything semed to be bothering me. 

Certainly I was still in a kind of dazed condition, but my 
eyes got a little better that I could see a little plainer. 

Q. Did you know Mr. McVey before this time? A. I 
just knowed him to see him. 

Q. Did you learn his name at that time? Did he tell you 
his name in the first aid station? A. Yes, he did. 

Q. Did the nurse talk to you while you were in there? 
A. In the confusion everybody was talking at once, and I 
was more interested in finding out what was the matter with 


Q. After Mr. McVey helped you out to his car, where <jlid 
he take vou then? A. He took me down to the electricians’ 
shanty. 

Q. That is the shanty on down some thousand yards, or 
more, past Kelly’s manhole? A. Yes, sir. 

Q. What did you do at the electricians’ shanty? A. ^Ic- 
Vey wanted to know if there was anybody there to take care 
of me and I said there was. 

Mr. Kelly, I rode home with him previous to that, ke 
lived in Anacostia there, and he dropped me off at my home. 
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Q. That is the same Mr. Kelly who was down the 

100 hole, in the manhole? A. That is correct. 

Q. And so you got out at the electricians’ shanty 
and waited for him? A. Yes, about 10 minutes, or so. 

Q. Mr. McVey offered to take you farther if you wanted 
to go? A. Mr. McVey didn’t offer to take me any place 
except to the shanty. 

Q. And then Mr. Kelly came along and took you home? 
A. Yes, sir. 

Q. How did you get upstairs in the house? A. The steps 
is very narrow*, and so he got behind me on one side and 
helped me up on one side, and I got hold of the bannister 
and helped myself up on the other side. 

Q. How wide would you say it was ? A. About that wide. 
(Indicating.) In fact, it is too narrow for two to go up 
abreast. 

Q. Would you say it was about as -wide as that space 
where you are sitting in the chair? A. Just about as wide 
as that. (Indicating.) 

Q. Now, after Mr. Kelly helped you up into your'apart¬ 
ment did he stay or return later and help you to the clinic? 
A. He went home to get something to eat and cleaned up a 
little bit, and come down and took me to the clinic. 

Q. Was your wife there? A. Yes, she was there. 

Q. While you were there waiting for Mr. Kelly to come 
back what, if anything, did she do for your injuries? 

101 A. There wasn’t anything she could do. 

I still didn’t know that there was a fracture. 

102 Q. Now, during the time that intervened between 
the time you were at the clinic and had this examina¬ 
tion and x-rays, where did you stay? Were you at home or 
in the hospital? A. At my home. 

Q. How would you get back and forth to the clinic? A. 
If the wife could get downstairs and get a taxi man to stop 
long enough, but it would seem to me it would be hard to 
get them if she would tell them what was the matter—they 
were very busy. 



85 


Q. Is that the way you were going back and forth? 

Yes, sir. 

104 Q. Now, did there come a time w T hen you -were En¬ 
able to go to the clinic to be examined by Dr. ^|Ic- 

Namara? A. Yes, sir. 

Q. All right, tell us about that. A. The weather starred 
to get bad. 

Q. Now, did you endeavor to get Dr. McNamara to coJne 
to your house when that time arrived, yes or no? A. The 
wife called him up and said I was in such a condition— 

Mr. Doherty: (Interposing:) Wait a minute. 

Mr. Offutt: Don’t say -what she said. 

That is all right if I stop him, isn’t it. He started to Re¬ 
peat what his wife said, your Honor. I agree that should 
not be in. 

By Mr. Offutt: 

Q. Now, did Dr. McNamara come to see you then? jA 
Yes, he came that one night. 

Q. Now, you say you got to the time when you couldri’t 
go to the clinic to see him and you sent word to him to coipe 
to see you, is that right? A. Yes, sir. 

Q. Did he then come to see you? A. No, not wh^n 

105 we called him. 

Q. Did Doctor Peckham examine your leg when he canjie 
to see you? A. Yes, sir. 

Q. Who put the cast on your leg? A. They put it on tfye 
leg in the clinic. 

Q. Now, can you tell us when you were at home did Mr. 
Preller come to see you? A. Yes, sir, he came the|*e 

106 once. 

Q. Now, can you tell us whether or not your ca^t 
was on at that time ? A. My cast was on at that time. 

Q. Now, how long were you home as a result of these in¬ 
juries? A. About nine weeks. 
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Q. Now, after Doctor Peckham began to treat you were 
any other x-rays made? A. Doctor Peckham made an x-ray 
when I complained about my back. 

Q. Where was it and about when? A. Well, it was out in 
his office, I just don’t know, I don’t remember; it was way 
out in Brookland some place. 

Q. And then after that did you still have trouble with 
your back ? 

Mr. Doherty: There is part of the question he hasn’t 
answered. You said when. 

By Mr. Offutt: 

Q. When was it? A. I still had trouble. 

Q. When was it you had the x-ray made ? 

The Court: By Doctor Peckham. 

The Witness: By Doctor Peckham? 

I just can’t remember the date, but it seems to me it was 
after I had the cast taken off my leg. 

By Mr. Offutt: 

Q. Do you know when you had the cast taken off your leg? 

A. I just don’t know that date. 

107 Q. Was it before you went back or after you went 

back to work? A. It was before. 

• •••**•••• 

Q. Now, when you returned to work will you tell us if 
you had any of your ailments, and if so what they were then. 
A. I My back still bothered me. I couldn’t seem to lift any¬ 
thing, so they gave me a light job with no lifting in it. 

Q. What else were you suffering from? A. Well, my 
ankles were still weak and wobbly a little. 

Q. Both of them? A. Yes, sir. 

Q. Any other condition you can tell us about? A. The 
back. The back seemed to give me the worst of all. 

Q. How long did these ailments, ankles and the back, 
bother you after you returned to work? A. Well, they still 
bother me considerably when I am walking. 
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Q. Were you still under the care and attentioij of 

108 of Doctor Peckham when you returned to work? A. 
Yes, sir. 

Q. Now, did there come a time after you returned to work 
when some other x-rays were made? A. Yes. 

Q. At the Washington Clinic? Can you.recall that? A. 
Well, I couldn’t give the dates, but there was other x-r^ys 
made of my back, and leg and ankles again. 

Q. Now, had you been having trouble after the time you 
went back to work up to the time you had the x-rays m^de 
of your ankles? A. Yes, I had been having trouble. 

Q. And with your back, also ? A. With my back also. 

Q. After the x-rays had been made what, if anything, did 
you do on the advice of Doctor Peckham? A. Well, he ad¬ 
vised me to go to the Providence Hospital and have rays 
put on them but, to tell you the truth, I didn’t have any 
money to go. 

Q. Now, did you do anything else on the doctor’s advice? 
A. His advice was for me to get a brace for my back. 

Q. Did you get it? A. Yes, I bought a brace, and I got 
fitted for a brace around the back. 

Q. And what kind of a brace is it? Can you describe it to 
us? A. Well, it is a laced brace that holds my back. 

Q. How wide is it? A. It is about that wide (indic^t- 
ing). 

109 Q. You are indicating about eight inches. A. 
kind of corset. 

Q. About eight inches wide? A. Yes. 

Q. And how is it put on? Is it elastic or do you buckle 
it ? A. It is adjustable; you can make it real tight. 

Q. Where did you get it? A. From one of the experts, 
the people at the Peoples Drug. 

Q. And then they fitted it? You bought it and they fitted 
it? 

Mr. Doherty: I would like to have him say. You are 
putting the words in his mouth. 
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Mr. Offutt: He said he bought it and one of the experts 
at Peoples Drug Store fitted him for it. 

The Court: Proceed. 

By Mr. Offutt: 

Q. Is that what you said, that one of the experts at 
Peoples Drug Store fitted you for it? A. Yes. 

Q. And when did you get that ? Will you tell Mr. Doherty 
that? A. I can’t remember that. 

Q. When did you get it ? A. I can’t remember the 

110 date, but I got it at Doctor Peckham’s advice. 

Q. All right, how much did you pay for it? A. I 
think six dollars, something like that. 

Q. Do you w’ear it? A. Yes, sir, I wear it. 

Q. Do you have it on today? A. Yes, sir, I have it on 
today. 

Q. Does it help you some? A. It helps me some, but it 
didn’t help me to lift anything. 

Q. Have you been able to lift anything at any time since 
you went back to work like you did before you were hurt? 
A. No. 

Q. After you got the belt did you have Doctor Peckliam? 
A. Well, I had Doctor Peckham at the house to adjust the 
belt, and tell me how tight it should be and how loose it 
should be. 

Q. Novr, were you sent to any other doctor in an effort to 
get rid of this trouble? A. I went to Doctor Talbot to ex¬ 
amine my back. 

Q. Is that Doctor John Allan Talbot at 1835 I Street, 
Northwest? A. Yes, sir. 

Q. Who sent you to him ? A. Doctor Peckham. 

Q. WTien was that? A. These dates I can’t remember. 

Q. Have you that date on your paper? A. No. 

111 Q. Give us your best recollection of what month 
it w’as. A. It would be the last of November, or 

around the last of October. 
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Q. All right. Now, did you see Doctor Talbot? A. ^es, 
sir, I did. 

Q. Will you tell us whether or not he examined you? A. 
Yes; I stripped to the waist. 

Q. Did he make a complete examination of you while you 
were there ? A. Oh, yes. 

Q. What else did he do in your presence, after he ljiad 
made this examination of you? A. Well, he called Doctor 
Peckham up. 

Q. Were you in the same room while he was talking? A. 
I was standing right back of him. 

Q. Did he give Doctor Peckham a report over the tele¬ 
phone of what was the matter? A. He said something in 
medical words that I couldn’t remember. 

Q. What happened after that? A. He seemed to gei a 
little angry at me, and turned around and told me I could 
go. 

Q. When you went to him you went to him for what 
purpose? A. What purpose? 

Q. Did you go to him to be treated and have him care 
for you ? A. I went to him to be examined, and to care for 
me if possible. 

Q. All right, did Doctor Peckham tell you anything 
112- after that, what to do after you had been to Doctor 
Talbot? A. Yes, he said I could have these x-rays 
on my back at this hospital— 

113 By Mr. Offutt: 

Q. Now, Mr. Kennedy, after you saw Doctor Talbot, 11 
believe you said you saw Doctor Peckham and he advised 
you to have diathermy treatments? A. Yes, sir. 

Q. Now, what have you been doing for your ailments 
since you saw Doctor Peckham the last time, after you saw 
Doctor Talbot? A. I have been using an electric pad. 

Q. And what else did you do for your back? A. I mas¬ 
sage it. 
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Q. Who massages it for you? A. My wife. 

131 Q. Do you know who picked you up ? A. I have an 

132 idea now. 

Q. I mean at that time from your own memory. A. 
From my own memory I don’t remember who picked me up. 

Q. You don’t remember who brought you to the first aid 
station? A. I remember that. 

Q. Who brought you to the first aid station? A. Mr. 
McVey. 

Q. When did you first realize who Mr. McVey was? A. 
When I got down near the first aid station, certainly I come 
abound a little bit, and he was talking to me, and telling me 
how sorry he was, and so forth. 

Q. You remember that all right? A. Yes, I can just 
about remember that. 

Q. But you remember him saying to you goings down there 
that it was his fault? That is what vou said on vour direct 
examination. A. That he was sorry, and if he had saw it it 
wouldn’t have hit me. 

i Q. And that his company would take care of it? A. Yes. 
|Q. You remember that very well? A. Yes, I remember 
that. It seems to me that is what was going on. 

Q. How did you get into this first aid station? A. Well, 
Mr. McVey and Thompson helped me in the first aid sta¬ 
tion. 

Q. Were you in a daze at that time, too? A. Well, I was 
starting to come around, but I was getting a little 

133 sick to the stomach. 

The Court: The court will take a few minutes re¬ 
cess. 

(Thereupon a short recess was had, following which this 
then occurred:) 

By Mr. Doherty: 

Q. Mr. Kennedy, before you got on the concrete down at 
the point where you were struck, how far was the automo- 
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bile of Mr. McVey from you? A. Well, I can’t remember 
that. 

Q. You can’t remember that? A. I was still in the daze. 

Q. Do you remember telling Mr. McVey for whom you 
worked up there? A. No, I don’t remember that. 

Q. Did you tell him that you were working down here 
this manhole, and that Corbin Thompson had been do'vjm 
there, that he was the man you worked with— A. (intq 
posing) No. 

Q. (continuing) Just a minute, and that Mr. McVe^, 
after he got you in a car, drove down there and picked lip 
Mr. Thompson. A. No. 

Q. You don’t remember that, but you do remember that 
Mr. Thompson was in the car when you got to the aid sta¬ 
tion? A. Well, Mr. Thompson jumped in the back of the 
car, it seemed to me, and said “What happened, what hap¬ 
pened?” 

Certainly I was laying back, and they had me laying back 
in the seat and my head on the side of the car inside cer¬ 
tainly. 

Q. And had the car moved at all at that time up to tl^e 
time you picked up Mr. Thompson? A. Well, I can 
134 just remember that. 

Q. You don’t remember that at all? A. No. 

Q. How far was it from the point where the accident oc¬ 
curred to the first aid station? A. Well, I vrould say it wa 
a good quarter of a mile. 

Q. And do you remember any conversation that you had 
at the first aid station when you arrived there? A. No, 
didn’t have any, unless the nurse— 

Q. (interposing) Did you tell the nurse— 

The Court (interposing): What were you going to say!? 

Mr. Doherty: I am sorry. 

The Court: Go ahead and say what you were going to 

sav. 

% 

The Witness: The nurse asked me if I felt sick and ^ 
said Yes, those were the first words, I think I was coming 
around and I recognized things. 


I 



92 


By Mr. Doherty: 

Q. Do you remember any other question that was had in 
there during the time you were in the first aid station? A. 
Only I could hear Mr. McVey saying that everything would 
be taken care of, that it was his fault. 

Q. You remember that distinctly? A. That was when 
we left, when they gave me the cane. 

iQ. You don’t have any difficulty remembering that? A. 
That was when he was doing the talking. 

Q. But you don’t remember anything else? A. I don’t 
remember anything else? 

Q. Just the fact that he was responsible, and his 
135 company would take care of it? A. Yes. 

• ••••*•••• 

155 Q. You stated in your direct examination that 
Doctor Peckham had told you that you needed heat 

and massages, or diathermy treatment, something like that? 
A. Something like that. 

156 Q. When did he tell you you needed that? A. That 
is something I don’t remember the dates. 

Q. I don’t want the dates, only approximately. Was it 
back at the time you had the cast on, or when was it? A. It 
was at the first examination, Doctor Talbot, he advised 
that. 

iQ. He hadn’t advised you anything of that kind up to 
that time? A. No, it seemed that Doctor Talbot advised 
them, something like that. 

Q. Was that after you stopped work? A. Yes, that was 
after I stopped work. 

Q. After the job was completed? A. Yes. 
i Q. Did you know then that you were still entitled to go 
back to the Washington Insurance Clinic and get treat¬ 
ments? A. No. 

Q. And nobody ever told you that at all ? A. No. 
iQ. Didn’t they tell you out there in March to come back 
to the Clinic twice a week for massages? A. Not that I 
can remember. 
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Q. And nothing like that was ever said to you that ydu 
can remember? A. No, not as I can remember. I can’t re¬ 
member that. 

Mr. Doherty: That is all. 


157 


161 


Dr. C. Edwin McNamara 


Q. Now, in the meantime, Doctor McNamara, did 
Mr. Kennedy’s wife, or somebody purporting to be 
his wife, call you and ask you to come over to his house to 
see him, that he couldn’t get to the Clinic so well? A. Aftef 
February 8th? 

Q. Yes. A. I don’t remember that. 

Q. Do you recall anyone calling you after that and asking 
you to come to his house after that first visit you made? A r 
I don’t recall that. 

Q. Your specialty is surgery? A. Yes. 

Q. In that you treat traumatic injuries? A. Yes. 

Q. And if he had gotten a cold, or something of that kind 
and come up to your office would you have treated that kind 
of ailment? A. No. 

Q. Now that I have asked you specifically, do you recal 
someone calling you and asking you to come over and treat 
him, that he was suffering from cold, and wanted 
162 somebody to come and treat him rather than to come 
to the office? A. I believe I do, now that you bring 

it up. 

Q. And do you recall telling him to get someone else? A. 
No, I don’t remember that. 

Q. But with the work that you have to do at your office, 
you do not have time to do that? A. No. 

Q. Doctor Simpson, do you know where he is? A. He id 
in the Army. 

Q. Now, you spoke about the tenderness you found on 
January 18th in the lumbar region. How did you determine 
that tenderness? A. Of course, tenderness is a subjective 
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thing. You press on a man and he says it hurts him. He 
also had some muscle spasm, and that is an objective indi¬ 
cation at the time. 

Q. And did he have both those things at that time? A. 
Yes. 

' Q. In other words, muscle spasm is something that in¬ 
voluntarily rises on the pressure of the doctor? 


163 Q. But could it have happened from that? A. Yes. 

Q. Now, when you called up the hospital and they 
told you he had had a fracture of the transverse process of 
the second lumbar vertebra in 1942, did you go out and ex¬ 
amine the x-ray? A. No. 

; Q. And you did not examine the second x-ray that had 
been taken after that to see what the condition was after 
it was made? A. Ordered by Doctor Simpson? 

Q. Yes. A. No, I did not. 

Q. Why? Did you see anybody? A. I talked to Doctor 
Kaylor at Providence. 

i Q. He is the x-ray man, the roentgenologist at Provi¬ 
dence? A. Yes, sir. 


166 Q. And you can’t ascribe to us, Doctor, why he 
should or his pain date from the very date of the 
injury on January 15th? A. I suppose it is within the realm 
of possibility. 

! Q. Can you give any explanation of why the pain started 
on that day in that back? A. No, I can’t explain. 


177 Q. And isn’t it so, Doctor McNamara, that some¬ 
times people have arthritis, and then have a blow of 
some kind and then there is some activation of that arthritic 
condition? A. Yes. 

i Q. What is the name of that arthritic condition? A. We 
just call it an aggravation of the pre-existing condition. 

i Q. And the only way of determining that is by what the 
patient complains about? A. Yes, sir. 
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Elmer Sanders 


212 By Mr. Offutt: 

Q. Now, do you know where the manhole was ? How many 
manholes were open on that day that the men were working 
in that you saw, the electricians? A. Two. 

Q. All right. Now, where were they located? Were th^y 
both ahead of you going south, or just where were they sit¬ 
uated? A. No, sir; one of them was ahead of us, and the 
other one, the other one was behind us at the time the dir 
struck him. We had passed one of them then. 

Q. You had passed one of them? A. Yes, we had passed 
one of them. 

Q. And how far from the manhole you had passed was 
this man when he was struck? A. I would say about fori 
or fifty feet. 

*#***•••• 

216 Q. You don’t know how Mr. McVey got on to th^t 
road that particular day, do you? A. No, sir. It whs 
away down at the lower end he come up on there. He conqe 
up on there before he got to us. 


218 Q. Why were you walking along that road that 
particular day? A. We had quit there and was go¬ 
ing up there to do something, I don’t remember what. 

Q. When did you first see Mr. McVey’s car? A. After 
it passed us there. 

Q. You didn’t see it come up on to the concrete at all? 
A. No, sir, I did not. 

Q. And were you talking with these other two boys that 
were with you? A. Yes, sir, I guess we were talking. 

Q. Do you remember what you were talking about? A,. 
No, sir, I don’t. 

Q. You say the car was going approximately ten or 
teen miles an hour when it struck Mr. Kennedy? A. Tha 
is what I guess. I don’t know for certain. 


fif- 

hat 
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Q. Had it picked up speed any time in there after it 
passed you and before it struck Mr. Kennedy? A. No, sir. 

Q. It was driving along at the same speed? A. Yes, sir; 
it looked like he was looking for something up on the hill. 
Q. You could see the driver all right? A. Yes. 

Q. And he was looking for something, you say? A. I 
guess he was looking at something, and kept straight on 
into the man. 

• ••••••••• 

220 Q. What was he looking at up on the hill? A. What 
was he looking at up on the hill? 

Q. Yes, you said he was looking at something. A. The 
plasterers was working up there. 

223 Corbin Arthur Thompson 

224 By Mr. Offutt: 

Q. What is your name? A. Corbin Arthur Thompson. 

Q. Where do you live ? A. Vienna, Virginia, Box 38. 

Q. Where are you employed? A. Potomac Electric Power 
Company. 

Q. You are an electrician? A. Cable splicer. 

Q. Cable splicer. That comes under an electrician’s field, 
does it? A. That is right. 

Q. Now, on January 15, 1943, where were you working? 
A. To the best of my recollection that would be the date 
Mr. Kennedy was injured? 

Q. Yes. A. On the Parkfairfax project, Arlington, Vir¬ 
ginia. 

Q. What were you doing on that job? A. We were splic¬ 
ing cable. 

Q. Who was helping you, if anyone ? A. Mr. Kennedy. 

Q. And where were you working on the job, what part of 
the job, in a building? A. Just off a terrace like, a manhole 
job. 

Q. And do you know whether any part of the roadway 
had been paved at that time? A. Half of it. 
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Q. You mean one section of it? A. One section half of ihe 
roadway. 

225 Q. Can you give us some idea of the width of that 
one section that was paved? A. I would say approx¬ 
imately twenty feet. 

Q. You have been on the job since then? A. Since the c|ay 
of the accident? No, I believe I worked two or three dsfys 
after that. 

Q. You work at a regular job, but because of the shortage 
of splicers you were working extra? A. I was just helping 
out. 

Mr. Doherty: Are you testifying? 

Mr. Offutt: That is just preliminary. 

Mr. Doherty: I think the witness can do it much quicker 
than you can. 

By Mr. Offutt: 

Q. How long did you work out there ? A. Two weeks. 

Q. And did you work any place else then? A. No, that 
was my vacation period from the Power Company and I 
worked there then. 

Q. Did you see Mr. Kennedy when he was hurt? A. No. 

Q. Just before he was hurt did you see him? A. Yes. 

Q. Do you know where he had gone? A. He had left the 
manhole, which was about shoulder high, that is, we can 
stand and see out. 

Mr. Kennedy was on the outside tending the furnace, and 
we ran out of gasoline, and I asked Mr. Kennedy to go down 
to the manhole below there and see if we could locate the 
gasoline can and fill the blow torch, and the next I 

226 saw him he was walking down the road with the blow 
torch in his hand, down to the next manhole, I believe 

to Mr. Kelley, I didn’t know the name of that man, and the 
next I saw of him they brought him back in an automobile, 
and he was about as white as a sheet of paper, and I rode 
with him to the nurse’s shack in his car. 

Q. Do you know who that man was? A. I understand 
now it is McVey. I didn’t know at that time. 
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Q. What would you say was the condition of the man driv¬ 
ing the car? A. He was very nervous, as was everybody 
else. 

Q. What, if anything, did he say? A. At the time he 
repeated it was his fault, that he was so sorry it happened, 
and anything he could do he wanted to do, and he made the 
remark a couple of times, I believe, that if he had blowed 
his horn it wouldn’t have happened. 

Q. And you say Mr. Kennedy was walking down in the 
road the last time you saw him. Was the whole road paved? 
A. No, just partially paved; the part that was south of the 
manhole was paved. 

Q. Now, on what part of the road was Mr. Kennedy walk¬ 
ing, the paved or unpaved part? A. The paved part, be¬ 
cause the terrain around there was very muddy, and we all 
used the concrete if we could. 

• •••#••••• 

227 By Mr. Doherty: 

• ****#*•*• 

231 Q. And you remember Mr. McVey making the 
statement it was his fault? A. Mr. McVey was very 

nervous, and he made the remark at the time that he was 
very sorry, and if there was anything he could do he 

232 wanted to do it; that he didn’t see him. 

Mr. Doherty: Will you read that? 

The Reporter (reading): 

“A Mr. McVey was very nervous, and he made the re¬ 
mark at the time that he was very sorry, and if there was 
anything he could do he wanted to do it; that he didn’t see 
him.” 

By Mr. Doherty: 

Q. Now, is that what he said, or did he say it was his 
fault? A. He said it was his fault. 

Q. In addition to that? A. As near as I can remember, he 
kept repeating one thing after another, and when we got 
down to the first aid shack he was very nervous then. 


i 
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Q. I am trying to get his exact words at that time. Did 
he say he was sorry it happened, or did he say it was }iis 
fault? A. He said it was his fault. 

Q. In addition to this? A. As near as I can remember, 
he made all those remarks. It has been a year ago now. 

I know at the time he assumed the responsibility for 
’ Q. How did he say that? A. Words to that effect. 

Q. In the words you have put it here now? A. Yes, s 
that he was very sorry. 


it. 




234 


242 


Dr. Henry L. Peckham, Jr. 


A. 

ot 


it 


Q. Now, let me ask you one thing now, Doctor 
Peckham: 

On the 30th of April, I believe you said you advised ^n 

x-rav of the back another x-rav? A. Yes sir. 

* * 

Q. And you took one? A. Yes sir. 

Q. Will you tell us why you had that x-ray made? 
Well I thought maybe the man in this accident had g| 
some fracture of the back and maybe it hadn’t been pickid 
up on the first picture and I thought we would check 
again to be sure. 

Q. Now did you find any objective findings as you made 
the examination of Mr. Kennedv, beginning with the first 
time you saw him, of the injury he complained of in his 
back? A. Well, pressure over the area would hurt him. 

Q. Anything else that you can recall? A. And 
243 there was some spasm of the muscle on the left sid 
I would sav. 

Q. And this spasm of muscle, is that a voluntary or invol¬ 
untary thing? A. No, I think that is involuntary. 

Q. Now, what did you diagnose his condition to be frojn 
your examination and treatment of this man? A. Well, he 
had, first of all, a linear fracture of the left fibula— 

Q. (interposing) Just a minute, have you examined tlje 
x-rays that were made at the Washington Insurance Clini(|? 
A. Yes, sir. 
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Q. Have you examined the x-ray—strike that. Did you 
learn, in taking the history of Mr. Kennedy, that he had had 
a prior injury in April, 1942, of the back? A. Yes, sir. 

Q. Were any x-rays made of that injury to your recollec¬ 
tion, according to the history given you? A. Yes, he had 
some x-rays made at Providence Hospital. 

Q. And did you examine those Providence Hospital 
x-rays? A. I think I did. 

Q. And did you examine the x-rays at the Washington 
Insurance Clinic? A. Yes, sir. 

Q. And you, of course, examined the x-rays you made? 
A. Yes, sir. 

Q. Did you examine the record of that accident? A. No. 
Q. Did you confer with Doctor McNamara? A. 

244 No, only once, when I asked him to look at the x-rays. 

Q. And was there an x-ray made of the right ankle? 
A. Yes, sir. 

Q. Can you tell us what that x-ray disclosed of the right 
ankle? A. It disclosed an incomplete linear fracture of the 
right fibula just above the ankle. 

• ***#•*#** 

Q. Did he have any other examination by any other doc¬ 
tor, or anyone else, at your instance, Doctor Peckham? A. 
Well, yes, sir, I sent him to Doctor Talbot once. 

Q. Who is Doctor Talbot? A. He is an orthopedic spe¬ 
cialist. 

Q. Do vou specialize in orthopedic work in your practice? 
A. No. 

245 Q. And what is Doctor Talbots full name? A. 
Now, I don’t remember. 

Q. Where is his office located ? A. I am not sure of that; 
in one of the medical buildings. 

i Q. Is there more than one Doctor Talbot here in Wash¬ 
ington who is an orthopedic specialist? A. No. 

Q. Is it John Allan Talbot? A. I don’t know. 

Q. Can you tell us about when it was that you sent him 
to Doctor Talbot? A. Well, I would say—I didn’t write it 
down, but it was about two months ago. 
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Q. What was the reason for sending him to Doctor Tal¬ 
bot? A. Well, the man was still complaining that his liack 
hurt him. 

Q. Who made the arrangements for him to see Doctor 
Talbot? A. I made the arrangements. I called him up 
myself. 

Q. Now, after you made the arrangements did you learn 
whether Mr. Kennedy had been to Doctor Talbot’s office 
for the examination? A. Yes, sir. 

Doctor Talbot called me up and told me he was there. 

Q. Now, without discussing what was said, did you dis¬ 
cuss with Doctor Talbot, or did he talk with you, about 
what he had done insofar as Mr. Kennedy was concerned? 
A. Yes, sir. 

Q. Now, what treatment did you advise Mr. Kennedy) to 
use for his back condition before he was examined 
246 by Doctor Talbot? A. I advised diathermy treat¬ 
ments. 

Q. Anything else ? A. No. I believe that is all I advised. 

Q. Is that a usual treatment— A. (interposing) It is. 

Q. (continuing) For back injuries such as you have re¬ 
ferred to, lumbo-sacral strain? A. Yes, sir. 

Q. Now, will you show the jury where that was, i;he 
muscle spasm you found in the lumbo-sacral regions? A. 
It was on the left side just above there, in that angle right 
there (indicating). 

Q. Is that the usual treatment which is given for that 
type of injury? A. Yes, sir, I would say it was. 

Q. Now, after you had talked with Doctor Talbot, after 
he called you that time, after he had seen Mr. Kennedy, did 
vou advise Mr. Kennedv as to what treatment he shohld 

v •> 

have following that? A. Yes. I told him he should go 
ahead and take the diathermv treatments. 

Q. Now, in your opinion, Doctor Peckham, is this condi¬ 
tion which vou have been treating Mr. Kennedv for, akd 
which has been complained of, is that reasonably certain to 
continue for some time in the future? A. Well, they have 
lasted as long as a year and a half in my experience. 
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Q. Now, having lasted from January 15th until the pres¬ 
ent time, has it improved any since you have been treating 
him? A. Well, I don’t believe it has improved very 

247 much. 

Q. What do those diathermy treatments cost? Can 
you tell us about what the average price is in the District 
of Columbia? A. I think about two dollars each. 

Q. Could you show us on that x-ray the fracture, the frac¬ 
ture line on the right fibula I believe you said? A. Have 
you a screen? 

Mr. Offutt: Is there a screen here, your Honor? 

The Marshall: Do you want the machine ? 

Mr. Offutt: Yes. 

(Thereupon the x-ray screen was brought into the court 
room and the following occurred:) 

The Witness: I think you will have to look a little close. 

The Court: Doctor, you will have to stand over on that 
side; about two-thirds of the jury can’t see. 

The Witness: I will show them half at a time. 

The Court: If any of the jurors can’t see they can get 
up from the chairs and move around. 

The Witness: You can see a little dark line that runs 
up here like that about that far (indicating). Can you see 
that? 

You see, this bone here overlies this and it is a little 
hard to see it, hut it goes right in there for about one- 
eighth of an inch. It shows up diagonally. 

Mr. Doherty: Which leg is that supposed to be, Doctor? 

The Witness: This is the right. 

Bv Mr. Offutt: 

Q. And that is an x-ray that was taken by the Washing- 

i ton Insurance Clinic? A. That is right. 

248 Q. Now, where did you examine that x-ray? A. 
At the Washington Insurance Clinic. 

Q. Now, did you discuss the matter of that x-ray, after 
you examined it, with Doctor McNamara? Don’t state 
what you said, but did you discuss it with him? A. Yes. 
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Q. And did you examine the x-rays together with him? 
A. Yes, sir. 

' Q. Now, would a fracture of that kind be reasonably cer¬ 
tain, in your opinion, to result in pain to the plaintiff? A. 
Oh, yes. 


249 Q. You saw Mr. Kennedy the first time on the 
11th of February, is that correct? A. That is right. 

Q. What were you called there for on that day? A. Well, 
I was called there to see him. 

Q. And were you told at the time the call was made that 
the man couldn’t get out of the house? A. Yes. 

Q. You lived in Brookland at that time? A. That is 
where my office was. 

Q. That is where your office was, and what was his con¬ 
dition when you came there ? A. As I say, he was getting 
around on two crutches. 

Q. He was up and around? A. He was able to walk 
around on two crutches. 

Q. And the cast was off? A. The cast was off the left 
leg. The left leg was swollen and the left foot was swollen, 
as is usual after the removal of the cast. 

Q. Was he still going back to the Washington Insurance 
Clinic for massage? A. Well, he told me he couldn’t get 
up there. 

Q. Couldn’t get up there, and what other complaints did 
he have ? A. He complained of pain in the left side of his 
hack, and said he was very nervous. He was very much 
worried about his leg. 

Q. He was worried about his leg? A. Yes. 

250 Q. Was there any other complaint? A. Well, he 
also, of course, said the right ankle hurt him somA 

too. 

Q. That is the right ankle you refer to, and the right leg 
that has the fracture? A. Yes. 

Q. That is not the leg that was in the cast, was it? A. 
No, the left leg was in the cast. 
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Q. Did you speak to Doctor McNamara about a fracture 
on the right leg, the right fibula? A. Yes. 

Q. Did he know about it? A. Not until I called his atten¬ 
tion to it, no. 

Q. And then he admitted that there was a fracture there? 
A. Yes. 

Q. Have you seen any of his reports? A. No. 

Q. Do you know that the only fracture that he ever re¬ 
ferred to is the fracture of the left leg, left fibula, and that 
is an incomplete fracture. 

Mr. Offutt: What is the date of the report you are read¬ 
ing from? 

Mr. Doherty: January 19, 1943. 

By Mr. Doherty: 

Q. You are certain, however, that you took that up with 
Doctor McNamara? A. Yes, sir. 

Q. And he admitted that there was a fracture in 
251 that particular x-ray? A. Yes. 

Q. Now, you saw—what did you do on that day 
for Mr. Kennedy? A. Well, I strapped his back with ad¬ 
hesive tape, and gave him some medicine for his nerves. 

Q. Did you do anything to his leg at all? A. No. 

Q. Did you have diathermy at your office? A. I did then. 

Q. Now, you saw him again on the 13th. 

By the way, were all these visits you made his his home ? 
A. To his home. 

Q. All were made to his home? A. Except one time he 
came to my office. 

Q. That was the time he had the x-ray made on the 30th 
of April? A. Yes, sir. 

Q. Every other trip was to his home? A. Yes. 

Q. Would you say on those occasions he was not able to 
come to your office? A. Well, I suppose he could have 
come to the office if he got a cab, or something, and got 
somebody to help him downstairs. He lives upon the sec¬ 
ond floor. 
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Q. Well, the 13th of March was one time you went to sep 
him, and he went to work on the 15th. Wouldn’t he havp 
been able to go out to your office at that time? A. Yes, si|r 
he would have. 

252 Q. Now, the 13th of February you came back to sei 
him. What did you do that day? A. I just came 

back to check, and see if he was any better, to see if his 
nerves were better. 

Q. Did he call you to come to see him on that day ? A. I 
don’t know whether he did or not. 

Q. There is nothing in the record to show that? A. I 
probably told him I would be back to see him. 

Q. And then you saw him on the 16th? A. Yes, sir. 

Q. And what did you do for him then? A. Just exam4- 
ined him. 

Q. And what did your examination consist of? A. Well, 
every time I went back I felt of his back to see if it was 
getting any better, and looked at his leg to see how much 
swelling there was in it. 

• •••#••••• 

253 Q. You said you saw some muscle spasm on one 
day. What particular day was that? A. That was 

on the first day I examined him. 

Q. When did you see it again? A. Every time I ex¬ 
amined him. 

Q. It was always there ? A. It was always there. 

Q. Each time you were there he had this muscle spasm? 
A. Yes. 

Q. Was it very pronounced? A. It didn’t stick out like a 
cord, but on pressure you could feel it. 

Q. But you had to look pretty hard to find it? A. No, I 
wouldn’t say that. 

Q. Were there any bruises on his body? A. No. 

Q. His wife didn’t call you the first time to treat him for 
a cold. A. No. 

Q. Nothing ever mentioned about a cold? A. No, I don’t 
remember. 

• ••••••••• 
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255 Q. Now, you saw him on the 30th of April, and on 
the 28th of May, and then on the 27th of September. 

On the 30th of April did he have this corset for his back, 
or whatever you call it, that support? A. No. 

Q. When did he get that? A. Well, he got that later on. 

Q. Have you any idea when? A. No. 

Q. Was it after he stopped work? Or before he stopped 
work? A. I don’t remember. 

Q. Did you go to his house on the 27th of September? 
A. Yes, sir. 

Q. And the purpose was just to fit this corset on him? 
A. Oh, no, he had it fitted at the store where he bought it. 

Q. You didn’t do it? A. No. 

Q. You don’t do anything like that? A. No; I just ad¬ 
vised him to get it. 

256 Q. Was it on that day you advised him to get it? 
A. I believe so. 

Q. And that was the last time you saw him? A. Yes, 
sir. 

Q. And did you ever see him with this corset, or support, 
on? A. Yes, I believe so. 

Q. WTien? A. Let me look here a minute. Oh, I mis¬ 
read this. On the 27th I have notes here he is wearing belt. 

Q. He was wearing it? A. He was wearing it when I 
saw him on the 27th. I evidently advised him by telephone 
to get the belt. 

Q. You have no record of that advice? A. No. 

Q. But you didn’t fit him for it? A. No, I think he got 
it at Gibson’s. 

Q. And it had been fitted by those people? A. Yes. 

Q. Did you do anything for him on the 27th? A. No, 
just examined him. 

Q. Had he called you? A. Yes. 

Q. Was he able to get around at that time? A. Yes. 

Q. Nothing to prevent him from getting out? A. No, he 
could walk. 
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Q. But you still had to go to his home? A. Wei], 
257 the doctor generally goes to the home if the patient 
calls him. 

Q. Did he call you or did his wife call you? A. I don^ 
remember. 

Q. Where were you when you got the call? Do you have 
any notes of any kind? A. No. 

Mr. Doherty: That is all. 

By Mr. Offutt: 

Q. Now, when you stated, Doctor— 

Mr. Doherty (interposing): May I ask one more 
question? 

Mr. Offutt: Yes. 

By Mr. Doherty: 


Q. When you took these x-rays of the back and checked 
on it, did you find any arthritis? A. No, I didn’t notice; 
any particularly on the picture I took. 

Q. Did you check it to see whether or not there was any 
arthritis present? A.Yes, sir. 

Q. Did you check the picture at the Washington Insur¬ 
ance Clinic after that? A. Yes, sir. 

Q. Did you find some there ? A. Yes. 

,Mr. Doherty: That is all. 

Redirect Examination 
By Mr. Offutt: 

Q. And do you have the x-ray in the court house 
258 that you took? A. Yes. 

Q. Were you able to read that as well for arthritic 
changes as the one that was made at the Washington In¬ 
surance Clinic? A. No. 

Q. Now, Doctor Peckham, you said on these several occa¬ 
sions you would see Mr. Kennedy you examined him but 
gave him no medicinal treatment? A. That is right. 
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Q. Now, did you give him any advice as to what he should 
do for himself? A. Oh, first, I would advise him every time 
I saw him. 

Q. Does a doctor consider advice, does he consider that 
in the practice of medicine the same as giving a man medi¬ 
cine? Does he charge for it? A. Certainly. 

Q. And was there any difference in the charge that you 
made for a man coming to your office than what you mate 
for going to the home? A. Yes, sir. 

Q. What is it? A. One dollar. 

Q. What is the charge for a visit to the office? A. Two 
dollars. 

Q. And three at the home? A. Three at the home. 

Q. When Doctor Talbot called you that time, don’t tell 
us what he said, did he tell you whether or not he 
259 found muscle spasm ? A. Yes, sir. 

Q. That is, he told you that he— 

Mr. Doherty (interposing): The witness isn’t allowed 
to answer, and Mr. Offutt is testifying. I think it is im¬ 
proper. 

1 The Court: The witness said he called and told him what 
he found. 

1 Mr. Offutt: I am sure I didn’t ask that. 

The Witness: He asked me if Doctor Talbot told me. 

Mr. Doherty: His answer was yes. 

! The Court: Just a minute, I am just as certain as to 
what the doctor says as I am that I am alive. 

You asked him not to tell what Doctor Talbot said, but 
asked him whether or not Doctor Talbot did express an 
opinion as to whether or not he had muscle spasm. 

Mr. Offutt: Yes, sir. 

The Court: He said Doctor Talbot did express an opin¬ 
ion, but did not say what that opinion was. 

Mr. Offutt: Yes, sir. 

The Witness: That is right. 

The Court: Now, is that right, sir? 

Mr. Offutt: Yes, sir. 
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By Mr. Offutt: 

Q. Now, did you endeavor to get a report from Doctor 
Talbot of what he found in his examination if he made one? 
A. Yes, sir. 

Q. Were you ever able to get one? A. No. 

• ••••#•••• 

273 Walter Jones 

277 Q. How far were you away from Mr. Kennedy? 
A. I do not know exactly how far it was. 

Q. Approximately? A. About, it must be like this cohrt 
room. 

Q. What is that ? A. About the width of the court roo 
Q. This length of it (indicating or this part of it hete 
(indicating)? A. This way. 

Q. The length of it? A. Yes. 

Mr. Doherty: Let the record show that Justice Golcls- 
borough said that is fifty-seven feet. 

The Clerk of the Court: That is true. 

Mr. Doherty: Is it all right to proceed? 

The Court: Now, I had—proceed, sir, please. 

By Mr. Doherty: 

Q. Well, then, as I understand the statement, you shy 
that Mr. Kennedy was about the length of this court ropm 
in front of you when you first saw him. 

Is that right ? A. Something like that. 

278 Q. And you were walking on behind him? A. Yfes. 
Q. And the first time you noticed Mr. Kennedy’s 

car was when it was four feet away from Mr. Kennedy^—I 
mean Mr. McVey’s car was fifty-seven feet away from Mr. 
Kennedy? A. Fifty-seven? 

Mr. Doherty: I am all mixed up myself. 

The Court: How is this? 

This one side is forty feet or more. 

Mr. Doherty: He just said the length of the court room. 
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By the Court: 

Q. Did you? 

Mr. Doherty: Yes. 

I will start all over again. 


283 Q. Do you remember me coming and talking to you 
a couple of months ago ? A. Sure. 

Q. And you told me the story then as to how it happened? 
A. I told you the way I seen it. 

Q. And you told me how it happened? A. That is right. 

Q. Do you remember me coming by last night and talk¬ 
ing to you ? A. Sure I remember. 

Q. And I asked if you were going to testify with the same 
statement you gave me? A. I told you I would tell you 
what I seen of it. 

Q. Did not you tell me or didn’t you say that you were 
going to testify to the same conversation the other fellows 
told—that you had to do it? A. No. I did not say 
that. 

284 Q. You did not say that to me last night? A. No, 
I did not. 

Q. What did you say? A. I told you I would tell just 
what I seen of it. 

Q. And did you say the statement you had previously 
given me was incorrect? A. I don’t understand you. 

Q. Did you say that the statement that you had pre¬ 
viously given to me was incorrect? 

The Court: Was not so. 

By Mr. Doherty: 

Q. Was not the right story? A. I still don’t understand. 

Q. Do you remember that I said to you that you had 
given me a statement and you had signed it, telling just 
how the accident had happened and what you were doing 
at the time, and I asked you if you were going to testify in 
court in accordance with that same statement. 
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What did you say then? A. I told you I would tell wjiat 
I seen of it. 
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Doctor Julius S. Neviaser 


304 Q. You were retained, hired, or employed, by the 
defendant to examine this man? A. That’s right. 

Q. Did you get any instructions as to how you were to 
examine him? A. I never had by any one. 

Q. Were you told what was claimed was wrong with hiijn ? 
A. I would not testify that way! 

Q. Did you know he was sent by the same defendant to 
Doctor Talbot? A. No, sir. 

Q. Did you confer with his own Doctor, Doctor Peckham? 
A. No, sir. 

Q. And under whose care and attention he still is? 

No. I 

Q. Did you confer with Doctor McNamara with the Wash¬ 
ington Insurance Clinic? A. I did not confer. 

305 Q. Did you talk with him at all? A. Yes. 

Q. When did you examine these x-rays that cairie 

up from the clinic: before you made the report read dr 
afterwards? A. Afterward. 

Q. So when you made the report just read you had n^t 
taken any x-rays? A. They did not change my mind. 

Q. You had not considered any x-rays? A. No. 

Q. Did you examine this one that I now show you which 
is marked K-20861? A. (after looking at an x-ray) I di 
not remember whether I examined it or not. 

I may have examined it, but I do not remember. 

I saw some ankle x-rays. This one may have been in the 
envelope of what I saw. 

Q. It is part of the Washington Insurance Clinic’s x- 
rays? A. I saw some. 

Q. You may have seen this one, but you don’t kno^ 
whether you did or not. Will you look at it now? A. I sa^ 
some ankle x-rays. That may have been one of them. 
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Q. Now, if this man had come to you for treatment in¬ 
stead of coming to you for an examination to be made for 
the defendant, as under the circumstances in this case, what 
treatment would you have recommended for the pain 

306 he complained of in the back? A. The treatment I 
recommend in all cases of chronic postural back 

strain. 

'Q. What treatment? A. Correcting his posture and lim¬ 
bering and stretching to overcome the tightness of his low 
lumbar muscles. 

1 Q. Did you see the x-ray Providence Hospital made, the 
x-ray which was made of the injury in 1942? A. No, sir. 

Q. Did you know he had had an injury to his back in 
1942? A. He gave a history that he had had an injury to 
his back and was treated at Providence Hospital, yes, two 
years ago. He said he had a small fracture and was in 
Providence Hospital eleven days and had had light treat¬ 
ment, heat, but wore no cast, no brace, which, in itself, indi¬ 
cated that the injury was mild. 

Q. Doctor, can a man suffer a lumbo-sacral strain or 
sprain by being struck in the back by an automobile from 
the rear and knocked about ten feet off the road? A. Cer¬ 
tainly. 

0. And if he had suffered such a strain or such a sprain 
would the treatment be diathermy and rest and supportive 
measures for it? A. Yes, sir. , 

Q. Do you know Doctor J. Chester Brady? A. Very 
well. 

Q. Do you know Doctor Henry L. Peckham ? A. No. 

Q. Do you know Doctor Hottel on Munroe Street, 

307 Northeast? A. Yes. 

Q. And Doctor H. A. Wood? A. Yes. 

Q. Are they all good men in the practise of medicine? 

Are they competent, well-known, recognized physicians? 

1 Mr. Doherty: Your Honor, I do not think that that is 
a proper question. They are not testifying. If they are to 
bring them in as witnesses, that is different, but he is trying 
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to build up Doctor Peckham who was with one or two cf 
them a few months. 

Mr. Offutt: Eight months with Doctor Brady and abor t 
a year, I think he said, with Doctor Wood and two and a 
half years with Doctor Hottel. / 

The Witness: Mr. Offutt, you asked me a question on 
backs. 

Mr. Offutt: I am asking another question now. 

The Witnes: I do not think or believe that a general 
practitioner is capable of treating a chronic back. 

By Mr. Offutt: 

Q. You feel that if a man has a strained or a sprained 
back and Doctor Brady treated him that she should have— 

Mr. Doherty (interposing) There is no testimony that 
Doctor Brady ever treated this man. The testimony is that 
he did not treat him but that Doctor Peckham treated him 
on seven or eight occasions. 

Mr. Offutt: I will withdraw the question and ask it 
another way: 

By Mr. Offutt: 

308 Q. You say that a general practitioner is net 
capable of treating a sprained man’s back? A. I 
said a chronic back like this man’s. 

Q. I am talking about a lumbo-sacral sprain, assuming 
somebody has such a condition. A. Yes. They can treat 
an acute lumbo-sacral strain. 

Q. And it would be an acute lumbo-sacral strain if it was 
just sustained in an automobile accident such as I have de¬ 
scribed? A. Yes. 

Q. Do you think any general practitioner can treat such 
a condition? A. Yes. 

Q. And do you think that any general practitioner can 
diagnose such a condition? A. Yes. It is easy. 

Q. And that is generally done in the practise of medi¬ 
cine? A. Correct. 
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Q. And they do not send them to orthopedic specialists 
for just that condition ? A. No, unless it persists. 

Q. How much do you get for testifying today in this 
case? A. I have not sent in a bill. 

Q. How much do you intend to send a bill in for, if you 
leave right now, and only been here fifteen minutes ? A. I 
don’t know. 

Q. Fifty dollars? A. Maybe. 

312 Josh Jones 

Direct Examination 

Q. Now, on January 15,1943, where were you employed? 
Keep your voice up. A. Metropolitan Job. 

• ••«•••••• 

316 Q. Now, how far were the manholes from the con¬ 
crete portion of the road that was finished? A. It 
was around five or six feet, probably eight. 

Q. Beg pardon? 

i The Court: Probably eight, he said. 

Mr. Offut: I see. 

The Witness: About eight feet. 

By Mr. Offutt: 

, Q. Around eight feet. Now, how wide was the section 
of concrete road that had been completed, this portion? A. 
Twelve feet. 

321 By Mr. Offutt: 

Q. And he walked on the mud part over to the con- 

322 crete? A. A short distance. 

Q. What happened to the man after he was struck 
by the automobile? A. We put him in the car. 
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Q. What part of the car? A. In the back seat, and this 
gentleman over here— 

Q. (Interposing:) Who was that? A. This gentleman 
here. (Indicating.) 

Mr. Offut: May the record show he was pointing to 
McVey? 

The Witness: Yes, and he was very nervous, and when 
he got down to the place the nurse didn’t know which ope 
was hurt. 

Mr. Doherty: What is that? 

The Witness: He was very nervous, and when they g^t 
down to the place the nurse didn’t know which one w^s 
hurt. 

Mr. Doherty: You were there ? 

The Witness: Sure I was there. I come down on tlie 
truck right behind it, the truck with the lumber on. 

By Mr. Offutt: 

Q. Was he doing any talking when you got there? 4. 
Which one? 

Q. This man? (Indicating.) A. He was doing soml 
kind of talking, but I didn’t understand very much. 

Mr. Doherty: I didn’t understand? 

The Court: He said he was doing—read the answer. 

The Reporter: (Reading:) 

“He was doing some kind of talking, but I didn’t 
323 understand very much.” 

Mr. Doherty: But I don’t know whether he wa^ 
talking about Kennedy or McVey. 


By Mr. Offutt: 

Q. Who were you talking about? A. Mr. McVey. This 
man was just about out. 

Q. And that is Mr. Kennedy you are now referring to? 
A. Yes, sir. 

Q. Did you know either of these men before the accident ? 
A. No more than just to see them on the job. 

Q. You saw them on the job? A. Yes, sir. 
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Q. By the way, where this accident happened; did you 
drive your car from your home over to where you worked? 
A. Sure. 

Q. Were you allowed to drive an automobile up on this 
concrete to where this accident happened, your own pri¬ 
vate car? A. No, we had to park it. 

Q. You had a place to park your car? A. Yes. 

Q. But were you allowed to drive it around on the place 
where you were working, or did you have to park it out 
someplace? A. Some of them drove around. 

Q. Those were the men who used a car in their work, 
weren’t they? A. Yes. 

Q. When did you first see me in connection with 
324 giving a statement in this case? A. Well, I guess it 
was a couple of months after it happened. 

Q. Was your brother present? Did I get a statement 
from Walter Jones? A. Yes, sir. 

• ••*•*•#•• 

350 Dr. John Allan Talbot 

By Mr. Offutt: 

/ 

Q’ Will you state your full name, Doctor? A. John 
Allan Talbot. 

r _ 

Q. Yes, sir; and where do you live? A. Where do I live? 

Q. Yes? A. 3103 Hawthorne Street. 

Q. That is Northwest? A. That is my home. You asked 
me where my home was. My officers at 1835 I Street. 

351 Q. That is your office? A. Yes, sir. 

Q. You are a licensed practitioner of medicine in 
the District of Columbia? A. Yes, sir. 

Q. After your graduation you obtained a medical de¬ 
gree? A. Yes, sir. 

Q. And it is necessary for a physician to interne in a 
hospital before he can practice, isn’t it? A. It is. 

Q. And it is still true? A. I think so. 

Q. Now, Doctor, you have been in a specialized practice, 
have you not? A. I have. 
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Q. How long have you been in that specialized prac¬ 
tice? A. Since about 1916 or ’17. 

Q. What is that specialty? A. Orthopedic surgery. 

Q. And in connection with your practice of orthopedic 
surgery you maintain an office at 1835 I Street? A. Yes, 
Ido. 

Q. That is the Columbia Medical Building? A. Yes, sir. 

Q. Now, on October 8,1943, did Bernard F. Kennedy, the 
plaintiff in this case, the gentleman sitting here, appear pt 
your office for an examination? A. He did. 

Q. And at that time he had been sent there by E'r. 

352 Henry L. Peckham for you to examine him and make 
a report to him based on that examination, is that 

right? A. He sent him in, as I thought, as a private 
patient. 

Q. For you to examine and treat in your specialized field 
of work? A. That is true. 

Q. Now, then, did you prepare Mr. Kennedy for exam¬ 
ination? A. Mr. Kennedy appeared in my office— 

Q. No, I object to that. Did you prepare him for exam¬ 
ination? A. I had him sent back in the examining roojn 
and had him get his clothes off. 

Q. Did you see him after he had been sent back to tl^e 
examining room ? A. I did, yes. 

Q. Were his clothes off as you had asked him to be pre¬ 
pared? A. They were. 

Q. Thereafter did you call Dr. Henry L. Peckham— 

Just answer yes or no. A. Well, now, listen, I am n<^t 
going to answer yes or no. 

Q. If you can. A. You can ask your questions and if 
can answer them, all right, but I won’t answer them y^s 
or no. 

Mr. Offutt: I think, your Honor, he can answer them— 

The Court: (Interposing:) The rule in this Court is 
if the answer is responsive he doesn’t have to answer yes 
or no. That is the universal rule. 

353 The Witness: I have no idea of evading anything. 
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By Mr. Offutt : 

Q. Do you understand that, now? And I don’t mean to 
ihfer that you are trying to evade, Dr. Talbot. 

Now, had you examined—and at this time I want to an¬ 
nounce I am calling Dr. Talbot as an adverse witness who 
is employed by the adverse party in this case. 

Mr. Doherty: What is that? 

Mr. Offutt: All right. 

Mr. Doherty: That is not correct at all; it is a mis¬ 
statement. 

Mr. Offutt: Let’s see if it is. I will withdraw that for 
a moment and see if I am wrong. 

By Mr. Offutt: 

Q. Dr. Talbot, after you saw Mr. Kennedy on October 
8th did you see Mr. Kennedy in your office again? A. Yes, 
he reported back in the office on October 22nd. 

Q. Yes, sir. Now, at that time were you advised that 
he was there in connection with having an examination 
made there by you, which had been arranged by Mr. 
Doherty, the attorney for the defendant, and myself? A. 
No, no; my secretary told me that Mr. Kennedy was in the 
office. 

Q. Did you talk to Mr. Kennedy himself? A. I did not— 

Q. (Interposing:) Yes, sir. Now, when was the first time 
you saw Mr. Kennedy? A. I saw him first on October 8th. 

Mr. Doherty: No, on the 22nd of October. 

354 The Witness: On October 22nd he was in the office 

and the secretary came to me and said he had been 
sent in for examination. 

By Mr. Offutt: 

Q. Did she say by whom he was sent in? A. No. I said 
he had already been in the office once before and I had re¬ 
fused to examine him once, and wouldn’t examine him 
again. 
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Q. You say you had refused to examine him? A. On 
October 8th I had him take his clothes off, and took one 
look at him and found out it was a liability case, and re¬ 
fused to examine him. 

Q. You didn’t go through with it, or refused to go through 
with it? A. That is the reason I didn’t want to answer the 
question yes or no. I think I can make it clear. 

The man was sent in to the office by his private physician. 

Mr. Offutt: Just a minute. I object to that. It is not 
responsive. I am asking him which of those two things is 
correct. 

The Court: It may mean the same thing. 

The Witness: He came into the office, as I thought, a 
private patient. I examined him and found he had been 
in an automobile accident, had fractured his ankle or leg, 
and sprained an ankle and his back. I went back to th 
examining room and he was standing ready for the exam 
ination, and I said, 

“What happened?” and he said he had been struck bjf 
an automboile, and I said, 

“Is this a liability case?” and he said it was, an<} 
355 I said: 

“Go back to your Doctor and stay under his care, 
I have enough cases without liability cases.” 

And I called his Doctor on the telephone and told him I 
couldn’t devote my time to those cases, that I had four or 
five private cases waiting then. 

I did not examine his leg and know absolutely nothing 
about it, and made a note on the record, “No charge, no 
examination,” and it was filed away. 

On the 22nd he was back again and the secretary said he 
was there. I said: 

“I refused to examine him before, and I am not going to 
examine him now.” 

Q. Now, according to what you have told us, you told 
Mr. Kennedy you wouldn’t examine him before, and talked 
to his Doctor? A. I told him to go back to his Doctor, and 
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went in and called Dr. Peckham—I don’t know whether he 
was in the office at the time. 

Q. And you told him that before you told Dr. Peckham 
you wouldn’t handle the case? A. No, I didn’t say that; 

I said I wouldn’t go on. 

Q. But hadn’t you examined him then? A. I had not. 
i Q. You did not? A. I had no more idea what was the 
matter with his back and leg than you have right now. 

Q. You didn’t go through any motions? A. Nat- 
356 urally, I put my hand on his upper back and the man 
flexed his muscles, and I said, 4 ‘Is this a liability 
case?” and he said, “Yes.” 

Q. In other words, if it is a liability case you wouldn’t 
give the man the benefit of your training and experience? 

Mr. Doherty: I object to that. 

The Court: I do not understand the purpose. 

Mr. Offutt: Perhaps that is not correct. 

By Mr. Offutt : 

Q. Is this your view: the reason you wouldn’t examine 
this man, as you say, was because it was a liability case 
and might take you into court? A. I thought I made that 
clear in my statement a few minutes ago. I am a bone and 
joint surgeon, and as a bone and joint surgeon I am called 
in to treat many of them during the year, and I feel that 
if I have many of these cases up for trial it takes me away 
from my hospital work and my own private cases, and I 
try, as far as I possibly can, to limit the number of cases I 
examine, and I have in the past few months, the past year, » 
limited the number I will examine. 

There are doctors in Washington who examine patients, 
and I feel I do my share. I don’t try to deny anything at 
all, and when I come into court I make an honest statement. 

This man was sent in supposedly as a private patient, 
and when I found out it was a liability case, on account of 
my own private cases coming up, I refused to examine him, 
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and I refused to examine him on the 22nd, and I didn’t 
know who he was sent in by. 

364 Richard F. Pitz 

By Mr. Doherty: 


Q. Now, will you state your name? State your full name. 
A. Richard F. Pitz. 

Q. Where do you live? A. 5507 24th Street North, 
Arlington. 

Q. Where are you employed? A. Stewart Brothers, 
Parkfairfax Housing Development in Alexandria. 

Q. How long have you been employed by that firm? A. 
Just about two years—Oh, how long have I been employed 
with them altogether? 

Q. Yes? A. Since 1934, about nine years. 

Q. In what capacity? A. From engineer to chief en¬ 


gineer. 

Q. And were you the chief engineer on January 15,1943? 
A. Yes, sir. 

Q. And will you state what your duties are as chief en¬ 
gineer? A. I am in complete charge of the lay-out of the 
buildings, roads, curbs, sidewalks, inspection of the installa¬ 
tion of the different trades, keeping records of the quantity 
of material used on the job, and also payments, 
365 monthly payments, requisitions, and so on. 

Q. And progress of the job, also? A. And prog¬ 
ress of the job. 

Q. How do they keep the records of the progress of the 
jobs? A. I have different area engineers, and each day 
they bring in a report of what progress has been done, and 
it is put on charts, or put in books. 

Q. And those books are kept as a permanent record <^f 
your organization? A. Yes. 

Q. Do you have any plats on this particular development? 
A. Yes. 
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Q. And is that one of these progress charts? (Handing 
document to witness.) A. (After examining document in 
question:) Yes, sir. 

Q. And what would that show? 

The Court: Do you mean the particular date? 

Mr. Doherty: No, what does the chart as a general thing 
show. 

The Witness: I have charts that show the different pour¬ 
ings per day. 

By Mr. Doherty: 

Q. By pourings you mean pourings of concrete on roads, 
and so forth? A. Roads, sidewalks, and different build¬ 
ings that go up. They are colored in each section as to 
What portion was done each particular day, and their state 
of completion at different stages. 

366 Q. And have you that chart here? A. I have the 
chart of the paving of all roads here. 

Q. Will you get it out, please? 

• ••#•••*•• 
371 By Mr. Doherty: 

Q. Now, when was the last pouring of concrete on Valley 
Drive prior to the 15th day of January, 1943? 

Are they listed on there by dates ? A. They are listed on 
there by dates. 

Q. As to the number of feet or number of yards that 
were poured? A. I would have to refer to another book to 
get the yardage that was poured in a day. 

December 16, 1942 was the last portion of concrete that 
was poured on Valley Road closest to January 15th, and 
that is away up at the south end of the job. 

Q. That is up at the top of the hill? A. That’s right. 

Q. Now, when was the next pouring of concrete on the 
job on Valley Drive? Does that show on your record? A. 
Well, I have a little portion here which shows it was done 
January 18, 1943, and another portion down here January 
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21, 1943, (Indicating), quite a ways down, and January 
22nd. 

Q. And that is going down toward the electricians’ 
shanty? A. Yes, the portion in front of the sub-contractors’ 
shanties here— 

Q. (Interposing:) I can’t see it at all. A. —that was 
January 21,1943. 

Q. As I gather from your statement, from the 16th day 
of December, 1942, until the 18th of January, 1943, no 
372 concrete was poured on Valley Drive? A. From the 
16th of December to the 18th of January, that’s right. 

Mr. Offutt: Now, may the record show that the portion 
he is talking about, I don’t know what the distance is, bpt 
it is considerably below the manhole, three and a half inches, 
certainly two and a half inches on this plat farther do 
the hill. 

The Witness: No, the beginning of the pour. 

Mr. Offutt: I am talking about, you said that there w^s 
no pouring between December 18th— 

Mr. Doherty: (Interposing:) December 16th. 

Mr. Offutt: And January 18th on that section you ha^e 
indicated. (Indicating.) 

Mr. Doherty: No, Valley Drive. 

Mr. Offutt: You have indicated north of there that tljie 
pouring was later made ? 

The Witness: That’s right. 

Mr. Offutt: And how many inches? 

The Witness: 200 feet. 

Mr. Offutt: 200 feet north of it. 

By Mr. Doherty: 

Q. Now, with reference to the north manhole, where could 
traffic get on to the concrete on Valley Drive on January 
15, 1943? How would it get there? A. Cars would travel 
south on a dirt road up this way to where we had a rim or 
dirt fill on the side of this right lane, and they would swiqg 
on to this right lane and go on. 
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Q. Now, how far below the north manhole would that be? 
The Court: That is how far north of it? 

373 Mr. Doherty: No, how far from the north of it. 
The Court: How far north or how far south? 

By Mr. Doherty: 

Q. The rim was south? A. The rim to the concrete lane 
is 100 feet south of the north manhole. 

The Court: That is 100 feet above it, is that right? 

The Witness: Yes, sir. 

The Court: I want you to express it both ways so the 
jury will understand it. 

Mr. Doherty: Up the hill? 

The Court: Up the hill. 

• *•*•**#•• 

389 David A. McVey 

• ••#•••••• 

395 Q. What did you do then? A. I got out of the car 
and he was laying there, and I asked him if he was 

hurt, and he said, “I don’t know.” I asked him where he 
was working, and he said, the next man hole, and there was 
a gentleman who was may be 100 or 150 feet away, and he 
came up there; I can’t say whether he came from 

396 that truck, and I asked him to help me put him in 
the car. 

Q. Were there three colored boys there? A. No sir, I 
never saw them. 

Q. Have you ever seen these boys before today? A. No 
sir. 

Q. Did you know the name of this man that helped you 
put Mr. Kennedy in the car? A. No sir, I don’t. 

I Q. Did you try to get his name? A. No sir. 

Q. After you put Mr. Kennedy in the car, what did you 
do? A. I went down to this manhole where his friend was 
working. I thought the best thing to do would be to get 
some friend to go with him to the clinic. He was on the 
stand the other day. 
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Q. He also testified you went down and got him? A. 
Yes sir. 

Q. Where was he when you went there ? A. Down in the 
manhole. I run along side of it. I think he was waiting 
for Mr. Kennedy to come back. 

Q. What did you do then? A. I got him and took Mr. 
Kennedy to the First Aid Station. 

Q. Where did you get the information he was worldng 
at that place? A. Mr. Kennedy. 

397 Q. He told you that? A. Yes sir. x 

Q. After you got Mr. Thompson, what did you do? 
A. We went to the First Aid Station. 

Q. How did you go there? A. I backed the car up hnd 
turned a little around and stayed on the concrete until] we 
got back to that ramp. 

Q. And then you went back to the First Aid Station? A. 
Down to it, yes sir. 

Q. You and Mr. Thompson and Mr. Kennedy? A. That 
is right. 

Q. When you arrived there, could you go to the door? 
A. No sir. There were cars all around there, and we were 
possibly 40 feet from the First Aid Station. 

Q. How did Mr. Kennedy get in the Station? A. When 
we got out of the car, Mr. Thompson and I got him by the 
arms, and he was able to go the first ten or 15 steps pretty 
well, and then we were able to get him in to the station; we 
still held on to him. 

Q. Did you have any conversation with Mr. Kennedy on 
the way up to the First Aid Station? A. No sir. 

Q. Did you talk to him at all ? A. The only time I talked 
to him was when he was laying on the ground. 

Q. Did you make the statement it was your fault, and 
you would pay the damages ? A. I did not. 

399 Q. What type car were you driving at that time? 
A. A Hudson Six, 1941. 
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Q. How long is that car approximately? A. I took the 
measurements and gave them to you. 

Q. Do you remember what they were? A. I think 

400 it measured 16 feet over all. 

Q. In length? A. Yes sir, and six foot in width 
if I remember correctly. 

Q. I hand you this picture identified this morning by 
Miss Pitts; do you recognize that view? A. Yes, I do. 

Q. And what is this here; is that part of the road going 
south ? A. That is the road going south. 

Q. That is the way you were traveling at that time? A. 
Yes sir. 

Q. Was that before you come to the ramp? A. Yes sir. 
Q. And a number of feet from here the ramp comes on, 
and you got on the concrete ? A. That is right. 

Mr. Doherty: The jury can see that fully now. 

Your witness. 

Cross Examination 

By Mr. Otfutt: 

Q. The right front end of your car collided with the man; 
that is the part that came in touch with the man? A. Either 
the fender or the bumper. 

Q. On the right front end? A. Yes sir. 

Q. At the time his accident happened, did you see a 

401 pick up truck with a couple of men in it? A. There 
was a truck, as I say, 150 feet away approximately 

down south. 

Q. That was a pick up truck? A. No, it was larger than 
a pick up truck. 

Q. You did not see a pick up truck there on the concrete 
about 50 feet away? A. No sir. 

1 Q. Do you remember when we took your testimony, or 
rather I took your testimony on April 27th, 1943? A. Yes 
sir. 

Q. I am reading from page 14 of that deposition: 
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“ Q. Did you see a pick up truck with a couple of men 
it? A. Yes, there was one about 50 feet up, but not close 
Does that refresh your recollection? A. I just said 150 
feet; it may be 50 feet. 

Q. You made this answer to that question? A. Yes s:ir. 

Q. Now, you say it is correct ? A. I said it was not a pifck 
up truck. I don’t recall qualifying it as a pick up truck. 
If I remember, it was a gravel truck possibly. 

Q. Now, your testimony is it was not a pick up truck? A. 
A one ton truck, would you call it a pick up truck; this 
might have been used for that. 

Q. That is what I mean, a small truck, a ton and a half 
truck. A. No, about a three ton truck. 

402 Q. Did it have three men in it? A. There was only 
one man that came from down there. He came from 
that direction; I don’t know if he came from that truck qr 
not. 

Q. You heard the question and the answer that you made 
in April, 1943, in which you answered, yes. Do you want 
to correct that now,—instead of saying there were three 
men in the truck, you now say there was one man in it? A. 
I know I did not say there were three men in it. This man 
came from that direction. 

Q. These answers that you made in April, 1943 were cor¬ 
rect? A. In regard to the truck, yes; if I said it was a 
pick up truck, I possibly did not understand what you meant 
by a pick up truck. 

Q. Now, when this accident happened, Mr. McVey, y<^u 
felt sorry, I think you said,—this was the first time you 
had had anything like that? A. Yes sir, that is right. 

Q. You got a little nervous,—that is your testimony? A. 
That is right. J 

Q. In fact you got quite a bit nervous ? A. I was nervous, 
yes; that is what I told you. 

Q. You did not know how bad this man was hurt? 
That is right. 
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Q. You were anxious to go to the First Aid Station, and 
find out how bad he was hurt, and for him to have some 
medical attention,—wasn’t that the primary thought 

403 in your mind? A. Certainly; I would do that for 
a dog. 

Q. So, if you would do it for a dog, you would do it for 
Mr. Kennedy? A. Yes sir. 

Q. Now, Mr. McVey, you say a man helped you put Mr. 
Kennedy in the car? A. Yes sir. 

Q. And he came from this truck? A. He came from the 
south in the general direction of that truck. 

Q. Who was he? A. I don’t know. 

Q. Did you ever endeavor to find out who he was? A. 
No sir. 

Q. Did you ever go to see Mr. Kennedy after this accident 
to see how bad he was hurt? A. No sir. 

Q. Now, when you helped put him in the car, you say at 
that time he told you that his partner was in the man hole ? 
A. He told me that before I got him in the car. 

Q. How did you get him in the car? A. This man came 
along; we had to lift him in the car. 

Q. How far did you lift him; how far did you have to go 
to get him in the car? A. From the front of the car to the 
door. 

Q. How far from the front of the car was he? A. He 
was not exactly in front; his leg was even with the front; 
it did not take any time to step there. 

404 Q. By the way, how much did that car weigh? A. 
I don’t know. 

Q. Isn’t that a heavy car? A. No, it is a light six. 

Q. It is a ’41 Hudson? A. Yes sir. 

Q. Would you say roughly it is over 3,000 pounds in 
weight? A. I would not want to go on record as saying 
that; I don’t know. 

Q. Let me see if I have got this correct,—this is not ac¬ 
cording to scale,—you were coming in this direction, going 
south? A. Yes sir. 
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Q. You describe the point of the accident at about here 
(indicating), which is between the two man holes, a little 
closer to the north hole than the south hole? A. I doi’t 
know where the north hole is. 

Q. You don’t know where this one (indicating) is? A. 
don’t know where that one is; how I came to know whe^e 
the south one was, I had to go there to get this other m^n 
he worked with. 

Q. This is what I understand,—you turned off the ranfp 
and came up on the highway? A. That is right. 

Q. And the accident happened after you turned off the 
ramp? A. That is right. 

Q. As you came off this dirt road, was it in good 
405 condition? A. Well, in fair condition, yes. 

Q. How about the road on down, was that in go^>d 
repair? A. No, down at the bottom, it was muddy. Thelre 
was a kind of slough down where the shanties were and it 
gets higher up at the curve. 

Q. Down at the shanties was Dunston Road? A. I doi^’t 
recall the name of the street. 

Q. As you came up this grade, were you in high gear? JL 
Yes sir, coming up. 

Q. How fast were you going before you got to the ranip, 
before you got in low gear? A. I was may be going 15 pr 
20 miles an hour on the road, I don’t know. 

Q. And you got to this ramp, and you threw it in lo^? 
A. I practically stopped and threw it in low. 

Q. And you came up on the ramp in low? A. Yes sir. 

Q. That is the lowest speed of the car? A. Yes sir. 

Q. And you fixed the speed at not over a couple of mi^es 
an hour? A. Yes sir. 

Q. And you made a right turn there, and made another 
to go on the concrete portion of the road? A. Yes sir. 

Q. And it was while you were making that turn that t|ie 
accident happened? 
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406 Mr. Doherty: Which turn? 

Mr. Offutt: The left turn. 

By Mr. Offutt: 

Q. After you got up on the concrete portion of the road, 
which was about 12 feet wide, you started to make a left 
turn to straighten out on the highway? A. Yes sir. 

Q. And you were going on up this highway? A. Yes. 

Q. What were you doing on that part of the develop¬ 
ment? A. I had men working all around there. 

Q. WTiere? A. They were working, some in that vicin¬ 
ity, and some on the hill. 

Q. Doing work in the buildings on the lathes? A. Yes 
sir. 

Q. That is inside work? A. Yes sir. 

Q. You were checking to see if they were doing the work? 
A. If they were doing it right. 

Q. You have found in your experience that you have to 
check up to see if the men are doing the work? A. I think 
that is true. 

Q. And that has been your work for a number of years? 
A. 20 years the first of July. 

Q. Driving up on this ramp, that was your thought pri¬ 
marily, to check on these men ? A. I was going there 

407 to look over the work; I don’t know your nature, hut 
my nature does not look for trouble until you see it. 

• ****#*•*• 

408 Q. Now, what I want to ask you is, when you 
turned your car to the right, you had to turn out a 
little this way? (Indicating.) A. Yes sir. 

Q. Your car, being 16 feet long, you could not turn 
straight,—you had to turn at an angle? A. Yes sir. 

Q. So when you first went up the ramp, you cut around 
to the left? A. Yes sir. 

Q. But that would be proceeding in a general southerly 
direction? A. Yes sir. 

• ••••••••• 
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Q. Now, as you came up this ramp, you slow 
down to get up on it, and you say you were not goia 
over a couple of miles an hour? A. No sir. 

Q. As you went up the ramp you accelerated your spee< 
A. Yes, but as soon as you got on up there you had to sip 
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down to go at the right angle. 


415 Q. As you drove around these various parts of the 


working there ? 
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Fairfax Development, there would be various m 
A. You mean all over it? 

* Q. On the road sometimes, and up in the buildings lijte 
the men you were looking after? A. Yes sir. 

Q. Up in that part where you were when the accide 
happened the men driving in private cars, did not all dri 
up there ? A. No, they had to have them parked; they had 
to park in certain spots the superintendent gave us. 

Q. But you had so much territory, you did not walk 
around; you had to have cars for transportation? A. Yes 
sir. 


417 The Court: Do vou srentlement have anv instruc- 
tions you desire to submit to the Court. If so, I wi^h 

you would take them up now. 

Mr. Doherty: I have three for the defendant. 

(Thereupon instructions on behalf of the plaint! 

418 were handed to the Court.) 

The Court: Mr. Offutt, have you read the defendant 
instructions ? 

Mr. Offutt: Yes sir. 

The Court: Any criticism? 

Mr. Offutt: Yes sir. No. 3 I consent to. As to No. 
that there is no presumption of negligence on the part <l)f 
either the plaintiff or the defendant. I presume I can argile 
that to the jury. 

The Court: Well, I would think you can state that a lit¬ 
tle differently. “The jury is instructed that no presump- 


ff 
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tion of negligence arises from the happening of an accident 
to the plaintiff.” Shouldn’t that be the only amendment, 
except that I.prefer the word “direct” to “proximate.” 

Mr. Doherty: That is all right. 

The Court: No. 3 you think is all right. What do you 
have to say to No. 2? 

Mr. Offutt: No. 2 I have no objection to as it goes gener¬ 
ally, except the doctrine of last clear chance would apply 
in this case if those facts were found, and the jury would 
be required to take up the doctrine of the last clear chance. 

Mr. Doherty: May I say this, there is either negligence 
or no negligence in this case. If you take the case the way 
Mr. Kennedy says it is, there is negligence, and there is no 
last clear chance involved. If it happened the way the de¬ 
fendant says it happened, there is no negligence on the part 
of the defendant. 

The Court: The Court does not think that. The 
419 Court thinks if he was walking eight inches from 
that car, the defendant should have seen him if he 
would step up there, and the question of negligence and 
contributory negligence would be for the jury. 

Mr. Doherty: I do not mean it that way, your Honor. 
I say I do not see where the doctrine of last clear chance 
would come in. It is purely a question of negligence. 

The Court: I know, but the only question I am consider¬ 
ing now is this particular prayer. In order to make this 
prayer technically correct, in the fourth line, “I instruct 
you if you find from the evidence the plaintiff was guilty of 
negligence,—” do you agree to that? 

Mr. Doherty: Yes sir. 

The Court: And the word “proximatelv” next to the 
last line I think should be changed to “Directly.” They 
mean the same thing, but I think that word “direct” is so 
much clearer. I am trying to get rid of that word “proxi¬ 
mate”; some lawyers picked it up 150 years ago to fool 
somebody. 

Now, Mr. Offutt, you say you concede this No. 3, that is 
as amended? 
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Mr. Offutt: Yes, your Honor. 

The Court: We will mark this “conceded”. Now, 
Doherty, are you ready to comment on the plaintiffs 
prayers ? 

*•#**■**•• 

Mr. Doherty: I think plaintiff’s prayer No. 1 is all right 
as far as it goes; but it is misleading. It just refers to con¬ 
tributory negligence alone. 

The Court: The Court agrees with you that t|he 
420 first prayer is not a good prayer. So, let’s go on to 
something else. 

Mr. Offutt: Your Honor, on that No. 1, the instruction 
to the jury on contributory negligence, the affirmative de¬ 
fense and the burden is on the defendant. 

The Court: I think you have a prayer like that. 

Mr. Offutt: I have not one on contributory negligence. 

The Court: I will do that. In other words, I will in¬ 
struct them on the question of negligence, the burden is on 
the plaintiff, and on the question of contributory negligence, 
the burden is on the defendant. 

Mr. Doherty: But on the whole case, the burden of probf 
is on the plaintiff to show negligence on the part of the 
defendant? 

The Court: Yes. 

423 Mr. Doherty: According to the testimony of M|r. 
McVev, he had just gotten there. 

The Court: Let’s leave that particular prayer for tlje 
moment, and go to the others. What do you say about the 
others? 

Mr. Doherty: I think this next prayer is all right as far 
as it goes, but it goes on to say the plaintiff was not guilty 
of contributory negligence. 

The Court: We can make that read, “If they further 
find the plaintiff w T as guilty of negligence which directlv 
contributed to the accident.” 

Mr. Offutt: I have no objection to that. 
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The Court: Very well, we will put it that way, and let it 
read, “unless you further find the plaintiff was guilty of 
negligence directly contributing to the accident.” 

426 Mr. Offutt: Mr. Doherty and I had that very ques¬ 
tion up in a case in which we were in. The testimony 

showed that the plaintiff had been in the Naval Hospital 
for three months and the doctors discharged him and gave 
him a medical clearance. He was in the Naval Academy, 
and he resigned his position and had not worked from that 
time. He limped all over the court room, and Mr. Doherty 
objected to it going to the jury on the question of perma¬ 
nent injuries, for he said there was no medical testimony 
to show it was permanent. The jury found a verdict for 
$10,000, and it went to the Court of Appeals on that propo¬ 
sition, and the Court of Appeals said the jury could con¬ 
sider the type of injury, and from that evidence judge if 
he had a permanent injury. 

427 The Court: Permanent or future injury? 

Mr. Offut: Permanent as well as future. It is 
reported in 70 Appeals, D. C. 

i Mr. Doherty: The defendant I represented was at one 
time represented by the attorney for the plaintiff. The 
statement was made that my client was not to blame; that 
the car was stopped in the middle of the road in the proper 
place when this bus came down and struck the car. There 
were nine or ten witnesses, but there was one that said he 
saw this car still moving as the bus came down there. That 
was the main point I brought up. 

i Mr. Offutt: Mr. Doherty did rely on that on his appeal, 
but the main proposition was the damage. 

The Court: (Reading) “If you find from the evidence 
that the plaintiff will suffer from his injury for any time 
in the future—” 

Mr. Offutt: That is alright. 

1 Mr. Doherty: Are you going to cut out the last six lines? 

Mr. Offutt: They will stay in. 

The Court: If you find from the evidence that the plain- 
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tiff will suffer from his injury for any time in the futlire 
you should award him additional sum for such physical in¬ 
jury, future pain and suffering,—I do not think the jury 
can estimate any future expense. 

Mr. Offutt: The doctor said he should take medicine, and 
that was dioformy. 

Mr. Doherty: He never took it. 


/ * 
< 
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The Court: The next prayer is objectionable tor 
it does not take into consideration proximate injury. 

Mr. Offutt: I say proximate cause after that. 

The Court: Is that taken out of the opinion ? 

Mr. Offutt: That was a prayer that went to the Court 
Appeals. 

The Court: The Court will not grant that prayer. The 
5th prayer is refused. 

Mr. Doherty: The sixth and seventh have the same ob¬ 
jection, your Honor. 

The Court: Yes, I will refuse the fifth, sixth and se 
enth prayers. 
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Filed Dec 13 1943 
Plaintiff ’s Prayer No. 4. 


The jury are instructed that if you find for the plaintiff, 
you should award him such sum as will fairly, reasonably 
and adequately compensate him for the physical injuries 
he has sustained, and also for his physical and mental pain 
and anguish directly resulting from his physical injuries, 
and for expenses incurred and damages sustained, includ¬ 
ing doctors ’ bills, hospital bills, X-Ray bills, and compensa¬ 
tion for loss of earnings as shown by the evidence; and, If 
you find from the evidence that plaintiff from his injuries 
for any time in the future, you should award him an addi¬ 
tional sum to compensate him for such physical injuries, 
future pain and suffering, future expenses in connection 
therewith, all of which cannot exceed the amount claimed ip 
the complaint. 

Granted as amended. 


